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AGAINST 

The  said  John  Macmillan  and  Others  ; and  of  Declarator  at  the 
instance  of  the  University  of  Glasgow  against  the  Faculty  of 
Physicians  and  Surgeons. 
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The  UNIVERSITY  of  GLASGOW,  &c. 

AGAINST 

The  FACULTY  of  PHYSICIANS,  &c. 

W.  A.  G.  & R.  Ellis,  W.  S.  Agents  for  the 
University  of  Glasgow,  &c. 

Hopkirk  & Imlach,  W.  S.  Agents  for  the 
Faculty  of  Physicians  & Surgeons. 


27 th  June  1833.— -The  Lord  Ordinary  makes  avizandum  to  the  Lords  of  the  Second 
Division  of  the  Court,  widi  the  printed  Revised  Cases  for  the  parties ; Appoints 
the  Cases  to  be  boxed  for  the  use  of  their  Lordships,  and  grants  warrant  to  the 
Keeper  of  the  Inner-House  Roll,  to  enroll  the  Case  in  the  Inner-House  Rolls. 

(Signed)  J.  H.  FORBES. 


REVISED  CASE 

FOR  THE 

UNIVERSITY  of  GLASGOW,  and  for  JOHN  MACMIL- 
LAN, Surgeon  in  Bridgeton,  and  Others ; 

IN  THE  CONJOINED  ACTIONS  OF  SUSPENSION  AND  INTERDICT  AT  THE 

INSTANCE  OF 

The  FACULTY  of  PHYSICIANS  and  SURGEONS  of 

Glasgow ; 

AGAINST 

The  said  John  Macmillan  and  Others  • and  of  Declarator  at  the 
instance  of  the  University  of  Glasgow  against  the  Faculty  of 
Physicians  and  Surgeons. 

IT  will  be  observed,  from  the  prefixed  record,  that  the  question 
which  your  Lordships  are  at  present  called  upon  to  determine, 
was  originally  brought  before  the  Court  in  the  form  of  a suspen- 
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sion  and  interdict,  at  the  instance  of  the  defenders,  designing  them- 
selves the  Faculty  of  Physicians  and  Surgeons  of  Glasgow,  against 
certain  graduates  of  the  University.  The  record  was  prepared  and 
closed  in  that  process,  but  when  the  cause  was  debated,  it  appeared 
to  all  parties  desirable,  that  the  leading  point  involved  in  it  should 
not  be  tried  as  incidental  to  a mere  possessory  question,  but  in  such 
a form  as  might  enable  the  Court  ultimately  to  dispose  of,  and  set 
it  at  rest.  The  case  was  accordingly  sisted,  until  a summons  of 
declarator  was  raised  at  the  instance  of  the  University  of  Glasgow. 
The  summons  having  been  followed  by  defences  for  the  Faculty  of 
Physicians  and  Surgeons,  the  action  of  declarator  was  conjoined  with 
the  previous  process  of  interdict,  and  the  original  record  held  to 
apply  to  both.  The  pursuers  have  called  your  Lordships’  attention 
to  these  circumstances,  as  explanatory  of  certain  statements  appear- 
ing on  the  record,  that  may  now  in  a great  measure  be  thrown  out 
of  view.  What  they  allude  to,  are  certain  details  relating  to  the 
history  of  the  Faculty  of  Physicians  and  Surgeons,  intended  to 
show,  that  they  had  no  proper  title  to  pursue  the  process  of  inter- 
dict. Now  that  the  University  has  come  into  the  field  pursuing  a 
process  of  declarator,  the  point  alluded  to  becomes  of  such  subordi- 
nate importance,  that  it  seems  unnecessary  to  detain  your  Lord- 
ships  with  any  argument  upon  it. 

This  materially  narrows  the  grounds  of  dispute,  by  limiting  the 
issue  to  the  single  question,  Whether  the  defenders,  designing  them- 
selves the  Faculty  of  Physicians  and  Surgeons  of  Glasgow,  have 
any  right  to  interfere  with  the  privileges  of  the  University,  or  of  its 
graduates,  to  the  effect  of  preventing  individuals  holding  testimo- 
nials of  their  skill  in  surgery,  in  the  form  of  diplomas  from  the 
University,  constituting  them  Doctors  or  Masters  in  Surgery,  from 
practising  surgery  in  the  City  of  Glasgow,  or  in  any  part  of  a dis- 
trict including  several  counties  in  the  west  of  Scotland,  within 
which  the  defenders  allege  that  they  possess  certain  powers  and 
privileges. 

Your  Lordships  have  seen  from  the  record,  the  general  nature  of 
the  grounds  on  which  the  defenders  arrogate  to  themselves  this 
power,  as  well  as  of  the  grounds  on  which  it  is  resisted.  Without 
resuming  these  in  detail,  it  may  conduce  to  bring  the  points  at 
issue  more  distinctly  before  the  Court,  to  call  your  Lordships’  at- 
tention shortly  to  the  history  of  the  constitution  and  privileges  of 
the  University  on  the  one  hand,  and  of  the  Faculty  of  Physicians 
and  Surgeons  upon  the  other. 
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The  University  of  Glasgow,  like  other  ancient  universities  of 
Europe,  was  originally  constituted  by  a Papal  bull.  It  derives  its 
origin  from  a bull  of  Pope  Nicolas  V.,  dated  in  the  year  1450, 
which  bears  to  have  been  granted  on  the  application  of  James  II., 
then  King  of  Scotland.  On  the  narrative  of  the  benefits  accruing 
to  learning  and  religion  from  such  institutions,  and  of  the  peculiar 
advantages  possessed  by  Glasgow,  the  bull  proceeds  to  erect  a Stu- 
diurn  generate,  or  University  in  that  City,  embracing  the  whole  of 
the  learned  faculties,  and  to  invest  it  with  all  the  powers,  privileges 
and  immunities,  that  belonged  to  the  University  of  Bologna,  which 
having  been  one  of  the  most  ancient  of  such  institutions,  was  at  that 
time  esteemed  a model  for  others. 

After  stating,  as  one  of  its  specific  objects,  that  the  University 
might  be  the  means  of  rearing  learned  men  in  the  different  facul- 
ties, 4 ita  ut  viros  producat  consilii  maturitate  conspicuos,  virtutem 
‘ redimitos,  ornatibus  et  diversarum facultatum  dignitatihus  eruditos  ; 
the  bull  proceeds,  ‘ in  eadem  civitate  generate  studium , auctoritate 
4 ut  apostolica  erigimus,  et  statuimus  et  etiam  ordinamus,  ut  in 
4 ipsa  civitate  de  caetero  studium  hujusmodi  perpetuis  futuris 
4 temporibus  vigeat,  tarn  in  theologia  ac  jure  canonico  et  civili  quam 
‘ artibus  et  quavis  alia  licita  facilitate , quodque  Doctores , Magistri 
4 legentes  et  studentes  ibidem  omnibus  et  singulis  privilegiis,  liber- 
4 tatibus,  honoribus,  exemptionibus,  immunitatibus  per  sedem  apos- 
4 tolicam  vel  alias  quomodolibet  magistris,  doctoribus  et  studenti- 
4 bus  in  Studio  nostrce  civitatis  Bononiensis  concessis  gaudeant  et 
4 utantur.’  The  bull  goes  on,  as  was  usual  in  such  grants,  to  pro- 
vide for  the  privileges  of  the  graduates  of  the  University  : 4 illi  vero 
4 qui  in  eodem  studio  civitatis  Glasguensis  examinati  et  approbati 
4 fuerint  ac  docendi  licentiam  et  honorem  hujusmodi  obtinuerint, 
4 ut  praefertur,  ex  tunc  absque  alia  examinatione  et  approbatione 
4 deinceps  regendi  et  docendi  tam  in  eadem  civitate,  quam  in  sin- 
4 gulis  studiis  generalibus  in  quibus  legere  et  docere  voluerint,  ple- 
4 nam  et  liberam  habeant  facultatem,  statutis  et  consuetudinibus 
4 etiam  juramento  confirmatione  apostolica,  vel  quacunque  alia 
4 firmitate,  vallatis,  caeterisque  contrariis  non  obstantibus  quibus- 
4 cunque.’ 

The  university  having  been  thus  constituted,  a charter  was  grant- 
ed by  King  James  II.  in  1453,  conferring  various  civic  immunities 
and  privileges  upon  its  members,  which  were  from  time  to  time  re- 
newed and  enlarged,  during  the  reigns  of  subsequent  sovereigns, 
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both  by  royal  letters  and  by  acts  of  Parliament.  The  university 
continued  to  prosper  until  the  period  of  the  Reformation,  by  which, 
for  a time,  its  property  was  considerably  impaired,  and  its  progress 
retarded. 

In  the  year  1577,  James  VI.,  who  had  granted  certain  endow- 
ments to  it,  also  executed  a charter  in  its  favour,  which  has  been  in- 
tituled the  Nova  Erectio.  This  charter  not  only  recognises  the  ex- 
istence of  the  university,  but  expressly  ratifies  and  confirms  the 
grants  that  had  been  made  to  it,  together  with  all  the  privileges 
and  immunities  of  its  members.  ‘ Volumus  autem  nostrum  hoc 
4 collegium  et  academiam  Glasguensem  iis  omnibus  immunitatibus 
6 et  privilegiis  gaudere,  quse  a majoribus  nostris,  aut  nobis  aut  alio 
i quovis  modo  concessa  sunt  ulli  aliarum  in  regno  nostro  academi- 
4 arum,  tarn  libere,  pacifice  et  quiete  ac  si  eadem  ab  antiquis  retro 
‘ temporibus  ultra  hominum  memoriam,  ulli  obvenissent.’  This 
charter  was  confirmed  by  an  act  of  Parliament  in  1587,  and  the 
code  of  regulations  which  it  contains  has  formed  the  foundation  of 
all  the  subsequent  regulations  that  have  taken  place.  Into  the  his- 
tory of  these  it  would  be  foreign  to  the  present  case  to  enter,  the  ob- 
ject of  the  pursuers  being  merely  to  satisfy  your  Lordships,  that  the 
university  was  constituted  in  the  same  manner,  and  on  similar  prin- 
ciples, with  the  other  ancient  universities  of  Europe,  and  invested 
with  similar  powers  and  privileges,  embracing,  among  others,  the 
power  of  granting  degrees  in  quads  lidta  facilitate,  with  the  usual 
privileges  attached  to  them. 

This  power  has  accordingly  been  exercised  by  the  university,  not 
only  without  challenge,  but  with  the  express  recognition  of  the  le- 
gislature and  courts  of  law ; and  its  diplomas  or  testimonials  are 
universally  acknowledged  and  respected  both  in  this  country  and 
abroad. 

As  in  similar  establishments  for  the  diffusion  of  learning,  the 
modes  of  teaching,  as  well  as  the  curriculum  of  subjects  taught,  have 
been  modified  by  the  progress  of  knowledge,  and  adapted  t,o  the 
growing  advancement  of  society,  and  the  consequent  demand  for 
education  in  different  branches  of  knowledge.  From  the  earliest 
period  of  its  history,  the  university  has  been  in  the  habit  of  grant- 
ing degrees.  For  some  time  in  this,  as  in  other  ancient  universi- 
ties, Theology  and  Law  were  the  principal  subjects  of  academical 
teaching,  and  consequently  of  academical  honours.  In  the  progress 
of  society,  the  faculties  of  Arts  and  of  Medicine  rose  in  importance, 

and 
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and  as  the  demand  for  instruction  in  the  sciences  which  they  em- 
braced increased,  lectureships  were  instituted  and  degrees  granted, 
in  virtue  of  the  inherent  powers  of  the  university,  to  such  persons  as 
were  distinguished  for  their  attainments  in  those  faculties.  Accord- 
ingly, for  nearly  a century  and  a half,  the  university  has  been  in  the 
habit  of  conferring  degrees  in  the  whole  of  these  learned  faculties, 
including  not  only  theology  and  law,  but  also  the  arts  and  medi- 
cine. 

In  Medicine,  as  in  other  sciences,  the  advance  of  knowledge  has 
led  to  an  increased  subdivision  of  its  branches.  One  result  of  this 
has  been,  that  Surgery,  as  a branch  of  medical  science,  has  risen  in 
importance,  and  that  it  demands  a peculiar  course  of  instruction 
more  varied  than,  until  a comparatively  late  period,  there  were  the 
means  of  affording.  A variety  of  circumstances,  among  which  was 
the  institution  of  the  Royal  Infirmary,  gradually  tended  to  raise 
the  reputation  of  Glasgow  as  a medical  school ; new  professorships 
were  added  from  time  to  time  to  the  university  ; in  the  year  1816 
a Professorship  of  Surgery  was  instituted,  and  a complete  curriculum 
for  surgical  education  established.  This  class,  be  it  observed,  was 
instituted  by  the  Crown,  with  whom  the  power  of  granting  the  right 
to  confer  degrees  lies.  It  was  added  as  a regular  professorship  to  an 
university  having  the  general  power  already  mentioned  of  granting 
degrees.  Can  it  then  be  doubted,  that  the  university  may  graduate 
in  the  branch  of  science  embraced  within  the  objects  of  this  new 
professorship  ? The  university,  which  has  always  acted  on  the  rule 
of  granting  degrees  in  those  departments  only  that  were  efficiently 
taught  in  it,  and  that,  too,  after  a strict  and  thorough  examination, 
had  hitherto  abstained  from  granting  degrees  in  Surgery,  but  as 
there  was  no  longer  any  obstacle  to  its  doing  so  with  efficiency,  the 
exercise  of  its  inherent  powers  to  grant  degrees  in  quavis  licita  fa- 
cilitate, and  in  conformity  with  the  established  usage  of  almost 
every  European  university  which  is  a school  of  medicine,  it  proceed- 
ed to  grant  degrees  or  testimonials  in  surgery,  under  the  name  of 
‘ Chirurgice  Magister.’  These  testimonials  are  not  granted  until 
after  the  student  has  gone  through  the  whole  curriculum  of  study, 
and  has  undergone  a rigid  examination  by  all  the  medical  profes- 
sors. They  have  accordingly  been  acknowledged  and  appreciated 
in  every  part  of  the  empire,  and  have  been  directly  sanctioned  by 
the  Legislature,  who  have  put  the  graduates  in  surgery  in  the  Uni- 
versity of  Glasgow  upon  the  same  footing  with  those  deriving  their 
testimonials  from  the  most  celebrated  medical  schools. 

Such  being  the  rise  and  progress  of  the  University  of  Glasgow, 
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and  the  mode  in  which  it  has  exercised  its  powers  of  bestowing  de- 
grees in  the  medical  faculty,  your  Lordships’  attention  is,  in  the 
next  place,  requested  to  the  history. of  the  defenders’  society,  design- 
ing themselves  The  Faculty  of  Physicians  and  Surgeons  of  Glas- 
gow. 

It  is  well  known  that,  during  the  latter  part  of  the  sixteenth  cen- 
tury, many  parts  of  Europe  were  infested  by  a host  of  quacks  or 
pretenders  to  medical  science,  who,  practising  upon  the  ignorance 
of  the  people,  became  a serious  nuisance  to  society.  To  put  down 
this  practice,  which  had  attained  a great  height  in  Scotland,  James 
VI.  appointed  two  individuals,  Mr  Peter  Low,  the  king’s  surgeon, 
and  Mr  Hubert  Hamilton,  professor  of  medicine,  as  visitors,  giving 
them  power,  with  concurrence  of  others  to  be  assumed,  to  make  re- 
gulations for  the  prevention  of  ignorant  and  unlearned  persons  prac- 
tising the  medical  profession,  within  certain  limits,  embracing  a 
considerable  district  of  the  west  of  Scotland.  With  this  view,  he 
empowered  these  persons  to  summon  before  them  all  persons  pre- 
tending to  practise  the  medical  art,  and  ordained  them  to  grant  tes- 
timonials to  such  as  should  be  found  worthy,  while  he  appointed 
that  all  who  should  contumaciously  refuse,  should  be  fined  L.  40 
toties  quoties , the  one-half  to  go  to  the  visitors,  and  the  other  half 
to  the  judge  by  whom  the  fine  was  to  be  inflicted.  These  powers 
were  more  of  the  nature  of  police  regulations  than  any  thing  else, 
to  be  enforced  by  the  sheriffs  and  judges  ordinary,  to  whom  the  let- 
ter was  expressly  addressed  for  that  purpose.  They  bore  to  have 
been  granted  for  the  benefit  of  the  public  in  protecting  them  against 
ignorant  and  unlearned  persons,  and  were  not  intended  to  institute 
any  monopoly,  or  to  interfere  with  the  privileges  of  the  University. 
They  were  conferred  by  a letter  of  James  VI.  in  1599,  more  than 
a century  and  a half  after  the  institution  of  the  University  of  Glas- 
gow, and  some  years  subsequent  to  the  date  of  the  Nova  Erectio. 
Accordingly,  your  Lordships  will  find,  on  adverting  to  the  terms  of 
the  royal  letter  which  is  printed  at  length,  and  to  which  it  will  be 
necessary  in  the  sequel  to  draw  your  attention  more  particularly, 
that  it  expressly  reserves  the  rights  of  persons  having  testimonials 
from  universities  where  medicine  is  taught. 

The  defenders  contend  that  this  letter  is  the  charter  of  their  in- 
corporation, and  although  the  pursuers  cannot  admit  that  the  de- 
fenders have  succeeded  in  connecting  themselves  with  it,  they  are 
willing,  in  the  present  argument,  to  join  issue  with  them  on  the  as- 
sumption that  this  point  had  been  established,  and  that  the  defen- 
ders are  truly  the  successors  of  the  visitors  so  appointed. 


( 7 ) 


It  appears  that  the  letter  of  King  James  VI.  was  for  a long  time 
acted  upon  according  to  its  true  spirit.  In  making  and  enforcing 
their  regulations,  the  visitors  kept  in  view  the  original  purpose  of 
the  institution,  and  shewed  no  tendency  to  arrogate  to  themselves 
any  right  of  monopoly,  or  to  convert  the  powers  conferred  on  them 
for  the  public  benefit  into  a means  of  their  own  pecuniary  aggran- 
disement. So  early  as  the  year  1602,  they  and  the  persons  whom 
they  assumed  appear  to  have  made  certain  regulations  for  their  in- 
ternal management,  and  to  have  adopted  the  barbers  of  Glasgow,  as 
a pendicle  of  surgery,  into  connexion  with  them.  In  1656,  it  was 
resolved,  on  the  part  of  this  associated  body  of  surgeons  and  bar- 
bers, that  an  application  should  be  made  to  the  Town-Council  for 
a seal  of  cause,  which,  as  expressed  in  their  own  minutes,  was  ‘ to 
4 be  drawn  allenarly , in  favour  of  the  chirurgeons  and  barbers. ’ Ac- 
cordingly, in  1656  a letter  of  deaconry  was  granted  in  favour  of 
‘ the  said  chirurgeons  and  barbers , and  whole  present  brethren  of 
6 that  art  and  craft,  and  to  their  successors,  chirurgeons  and  barbers 
4 burgesses  of  this  burgh,  in  perpetual  memory,  in  all  time  coming.’ 
In  the  year  1672  this  union  betwixt  the  surgeons  and  barbers  was 
expressly  recognised  by  an  act  cf  the  legislature,  which  narrates  the 
terms  of  the  royal  letter  of  1599,  and  confirms  the  same.  * After 
4 the  form  and  tenor  thereof  in  all  points,  and  in  so  far  as  the  same 
4 gift  and  the  present  ratification  thereof  can  be  extended  in  favour 
4 of  the  chirurgeons , apothecaries , and  barbers , within  the  said  burgh 
4 of  Glasgow,  and  their  successors  allenarly , and  no  farther ; and 
4 his  Majesty  and  the  estates  of  Parliament  wills,  grants,  and  de- 
4 dares,  that  this  present  general  ratification  shall  be  as  valid  and 
4 sufficient  to  the  said  surgeons,  apothecaries,  and  barbers  allenarly, 
4 as  said  is,  as  if  the  said  gift  were  word  by  word  herein  engrossed.’ 
There  can  be  little  doubt  that  this  statute  created  an  incorpora- 
tion composed  of  the  persons  deriving  right  under  the  royal  letter 
of  1599,  and  the  Barbers  of  Glasgow,  who  had  been  taken  into 
connexion  with  them,  and  to  whom  jointly  a letter  of  deaconry  had 
subsequently,  been  granted.  There  can  be  equally  little  doubt,  that 
the  title  of  the  incorporation  stood  on  the  statute  1672,  which,  al- 
though granted  in  terms  of  the  letter  of  1599,  must  be  held  to 
have  superseded  that  letter  as  the  charter  of  the  incorporation, 
which,  by  the  force  of  a public  act  of  the  Legislature,  became  the 
Joint  Incorporation  of  Surgeons,  Apothecaries,  and  Barbers.  Ac- 
cordingly, the  incorporation  continued  to  be  viewed  in  this  light 
for  many  years,  during  which  they  did  not  attempt  to  go  beyond 
the  original  intention  of  King  James  VI.  in  his  letter  of  1599,  or 
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of  the  incorporating  statute  of  1672,  which  embodied  the  terms  of 
that  letter. 

It  appears  that,  in  process  of  time,  the  more  learned  part  of  the 
incorporation  began  to  think  their  dignity  impaired  by  their  union 
with  their  humbler  brethren  the  Barbers,  of  whom,  however,  not 
only  their  own  acts  and  deeds,  but  the  express  terms  of  the  statute 
1672,  made  it  very  difficult  for  them  to  get  quit  without  a dissolu- 
tion of  the  Incorporation,  and  the  consequent  loss  of  all  their  pri- 
vileges. After  various  disputes,  they  at  length,  however,  resolved 
to  get  quit  of  them  at  all  hazards,  and  accordingly,  in  1722,  their 
union  was  dissolved  by  a renunciation  on  the  part  of  the  Surgeons 
of  the  privileges  under  the  letter  of  deaconry,  and  a consent  that  a 
new  letter  of  deaconry  should  be  granted  to  the  Barbers  alone, 
which  was  accordingly  done ; the  Surgeons  professing  to  betake 
themselves  to  their  original  rights  under  the  letter  of  1599. 

This  was,  to  say  the  least,  a very  questionable  proceeding,  as  the 
statute  1672  had  clearly  constituted  them  a conjunct  corporation, 
which  no  private  agreement  could  dissolve,  at  least  to  the  effect  of 
constituting  a new  corporation  composed  of  different  parties.  It  is 
for  your  Lordships  to  say  whether  this  proceeding  was  competent 
or  not.  The  pursuers  certainly  cannot  admit  that  it  was,  although, 
for  the  reasons  already  assigned,  they  have  no  intention  of  troubling 
your  Lordships  with  any  argument  on  the  subject,  being  a point 
in  which  they  have  not  any  material  interest,  as  their  case  will  be 
found  to  stand  upon  grounds  which  cannot  be  shaken  by  the  de- 
fenders, be  the  constitution  of  their  incorporation  what  it  may. 

After  the  above-mentioned  dissolution  and  renunciation,  the  al- 
leged faculty  continued  to  exercise  their  powers  much  as  they  had 
done  before,  neither  attempting  to  interfere  with  the  privileges  of 
the  universities,  nor  to  convert  their  visitorial  powers  into  a monopo- 
ly or  a means  of  pecuniary  emolument.  It  was  not  until  a compa- 
ratively late  period  that  it  appears  to  have  suggested  itself  to  them 
that  those  powers,  which  had  originally  been  granted  for  the  bene- 
fit of  the  public,  might  be  used  for  their  private  advantage. 

In  the  year  1784  they  began  to  demand  fees  for  the  testimonials 
which  they  issued  to  the  persons  examined  by  them.  These  fees, 
however,  were  so  trifling,  that  although  they  were  an  encroachment, 
it  was  not  one  attended  with  sufficient  hardship  to  induce  indivi- 
duals to  have  recourse  to  legal  proceedings  to  resist  it.  No  attempt 
was  made  to  increase  these  fees  until  the  year  1811,  when  the  de- 
fenders, encouraged  by  success,  ventured  to  do  so  in  such  a manner 
as  to  become  a source  of  serious  oppression.  The  principles  on  which 

they 
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they  proceeded,  sufficiently  testified  that  their  object  was  to  fill 
the  coders  of  their  incorporation,  which,  by  this  time,  was  enriched 
with  a considerable  library,  and  a very  flourishing  widow’s  fund. 

They  not  only  refused  testimonials  or  licenses  without  payment 
of  large  fees,  but  they  exacted  larger  fees  from  candidates  who  in- 
tended to  practise  within  the  city  of  Glasgow  than  from  those  who 
intended  to  practise  in  the  country,  the  former  class  being  more 
apt  to  interfere  with  their  own  professional  emoluments.  Not  con- 
tent with  this,  they  insisted  on  every  candidate  signing  a declara- 
tion that  the  payment  of  these  fees  gave  him  no  right  to  any  share 
of  the  corporate  funds  or  privileges  ; and,  in  the  event  of  his  being 
a country  practitioner,  an  obligation  to  pay  an  additional  fine  be- 
fore he  should  attempt  to  practise  within  the  city  and  suburbs.  It 
would  be  difficult  to  find  any  warrant  for  these  arbitrary  acts  with- 
in the  terms  of  their  alleged  charter. 

The  defenders  were  too  prudent  to  make  their  encroachments 
otherwise  than  gradually.  They  had  not,  up  to  this  period,  at- 
tempted, either  directly  or  indirectly,  to  interfere  with  University 
graduates,  but  at  length,  encouraged  by  the  success  that  had  at- 
tended their  previous  encroachments,  they  resolved  to  try  an  exten- 
sion of  their  powers,  even  over  graduates  of  the  University  of  Glas- 
gow. This  first  attempt  was  made  in  the  year  1814,  when  they 
endeavoured  to  prevent  certain  persons  holding  the  degrees  of  Doc- 
tors of  Medicine  from  that  University,  from  practising  without  a 
license  from  them,  and  without  payment  of  the  fees  which  they 
chose  to  exact.  This  encroachment  was  immediately  resisted,  and 
with  complete  success,  it  having  been  found  by  your  Lordships, 
that  the  graduates  of  the  University  were  authorised  to  practise 
medicine  within  the  districts  specified  in  the  royal  grant.  Their 
next  attempt  has  been  in  the  process  of  interdict,  which  has  been 
conjoined  with  the  present  declarator,  and  which  was  directed 
against  certain  individuals  holding  the  degree  of  Masters  or  Doc- 
tors in  Surgery  from  the  University.  The  defenders,  however,  at- 
tempted to  distinguish  the  one  degree  from  the  other,  although 
there  can  be  no  doubt  that  they  are  equally  testimonials  from  a fa- 
mous university,  and,  as  will  be  seen  immediately,  equally  within 
the  power  of  the  University  to  grant. 

From  this  history  of  their  Incorporation,  which  will  be  found  to 
be  confirmed  by  the  evidence  in  process,  it  must,  to  say  the  least  of 
it,  appear  to  your  Lordships  to  be  extremely  doubtful,  whether  the 
defenders  are  the  lawful  successors  of  Messrs  Lowe  and  Hamilton, 
or,  indeed,  whether  they  can  be  considered  as  a lawful  incorpora- 
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tion  at  all,  or  viewed  in  any  other  light  than  as  a friendly  society, 
whose  regulations,  however  binding  among  their  own  members, 
cannot  be  effectual  against  the  public.  But  be  this  as  it  may, 
and  even  assuming  that  they  have  succeeded  in  connecting  them- 
selves with  the  letter  of  1599,  it  is  very  obvious  that  they  have  en- 
deavoured, by  a system  of  gradual  encroachments,  to  convert  their 
alleged  charter  to  purposes  which  it  was  never  designed  to  serve, 
and  to  make  it  a pretence  for  interfering  with  privileges  with  which 
it  not  merely  never  intended  to  interfere,  but  which  it  expressly  re- 
served. 

It  is  under  these  circumstances  that  the  present  pursuers,  the 
University  of  Glasgow,  have  felt  it  their  duty  to  come  forward  with 
the  present  action  of  declarator,  which  concludes  to  have  it  found 
and  declared,  that  ‘ all  persons  holding  diplomas,  degrees,  licenses, 

4 or  testimonials,  from  the  University  of  Glasgow,  empowering 
4 them  to  practise  the  art  of  surgery,  and  its  different  branches, 
4 are  entitled  and  authorised,  in  the  most  ample  manner,  to  prac- 
4 tise  the  same  within  the  foresaid  bounds  over  which  the  said  pre- 
4 tended  faculty  claims  the  exclusive  right  to  grant  licenses,  as 
4 aforesaid ; and  that  they  are  so  entitled  to  practise,  without  un- 
4 dergoing  any  examination  from  the  said  pretended  faculty,  or 
4 from  any  other  body  whatever,  and  without  making  payment  of 
4 any  sums  of  money  in  name  of  freedom,  fines,  or  otherwise/  &c. 

In  support  of  the  conclusions  of  this  action,  it  would  be  idle  to 
detain  your  Lordships  with  any  further  illustration  of  the  proposi- 
tion, that  the  University  of  Glasgow  is  a regularly  constituted  Uni- 
versity, with  the  power  of  granting  degrees  or  testimonials  in  every 
lawful  faculty. 

Nor  is  it  necessary  to  enter  upon  any  argument  in  support  of  the 
right  of  medical  graduates  of  the  University  to  practise  their  pro- 
fession sine  ulla  alia  examinatione , in  any  place  within  the  limits  of 
Scotland,  where  they  do  not  interfere  with  the  rights  of  any  legally 
constituted  incorporation,  possessing  a monopoly  or  privilege  clearly 
exclusive  of  them.  The  pursuers  are  entitled  to  assume  this  as  a 
matter  of  notoriety  and  immemorial  usage,  to  say  nothing  of  the 
cases  in  which  it  has  been  solemnly  adjudged  by  your  Lordships, 
and,  among  others,  of  the  case  of  Steele,  which  has  already  been 
briefly  adverted  to. 

If  there  be  any  difficulty  in  the  case,  it  must  be  derived  from 
one  of  two  sources,  either  from  the  nature  of  the  testimonial  or  de- 
gree for  which  the  privilege  is  claimed,  not  being  such  as  to  confer 
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it,  or  from  the  nature  of  the  monopoly  or  exclusive  right  with  which 
the  defenders  pretend  to  be  vested. 

On  the  first  of  these  points,  it  will  not  be  necessary  to  detain  the 
Court  at  much  length.  An  attempt  was  made  by  the  defenders  to 
distinguish  between  the  powers  of  the  University  to  grant  degrees 
in  medicine  and  its  powers  to  grant  degrees  in  Surgery,  on  the 
ground,  that  there  is  no  such  thing  known  as  an  academical  degree 
in  any  branch  or  subdivision  of  a learned  faculty. 

It  will  be  seen  in  the  sequel,  that,  from  the  peculiar  terms  of  the 
alleged  charter  of  the  defenders’  incorporation,  this  is  a point  of 
subordinate  importance,  involving  little  more  than  a verbal  dispute. 
For  if  the  University  has  a power  of  granting  testimonials  of  skill 
in  surgery,  to  students  who  have  undergone  the  necessary  examina- 
tions, it  matters  very  little  whether  these  testimonials  are  to  be  en- 
titled to  the  name  of  academical  degrees  or  not.  But  as  it  humbly 
appears  to  the  pursuers  that  they  have  the  undoubted  power  of  con- 
ferring the  degree  of  Chirurgice  Magister , they  beg  to  state  \heir 
grounds,  which  may  be  done  very  briefly,  as  hitherto  at  least  the 
defenders  on  this  part  of  the  case  have  contented  themselves  with 
substituting  assertion  for  argument. 

As  to  the  general  principle  assumed  by  the  defenders,  that  an 
academical  degree  must  embrace  the  whole  range  of  a faculty,  and 
cannot  be  granted  in  any  branch  or  department  of  one,  it  seems  to 
be  sufficiently  met  by  the  notoriety  of  the  fact,  that,  both  in  this 
country  and  on  the  continent,  degrees  of  the  latter  description  have 
been  recognised  from  time  immemorial.  The  degree  of  Doctor  in 
the  Canon  Law,  or  in  the  Civil  Law,  as  distinct  from  each  other, 
the  degree  of  Doctor  of  Music,  Doctor  of  Grammar,  and  the  like, 
afford  familiar  examples  of  degrees  not  in  a whole  faculty,  but  in  a 
branch  or  department  of  one.  Nor  is  there  any  thing  in  the  nature 
of  an  academical  degree,  or  in  the  principles  on  which  it  is  granted, 
at  all  inconsistent  with  such  a practice.  An  academical  degree  is 
neither  more  nor  less  than  the  testimonial  of  a recognised  university, 
that  the  individual  to  whom  the  degree  is  granted  is  sufficiently 
versed  in  the  department  of  learning  to  which  the  testimonial  ap- 
plies : and  these  testimonials  have  been  recognised  by  the  laws  of 
Europe,  not  only  as  conferring  a certain  rank  or  dignity,  but  as  the 
best  evidence  of  the  attainments  of  those  to  whom  they  are  granted 
in  the  branches  of  learning  for  eminence  in  which  they  are  bestow- 
ed. As  society  advances,  the  subdivision  of  labour  increases  in  the 
learned  professions  as  well  as  in  other  departments  of  skill ; and 
every  university  has,  in  one  form  or  another,  the  inherent  power  of 
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adapting  its  teaching  to  the  growing  demand,  and  of  granting  tes- 
timonials of  proficiency  in  the  subjects  so  taught,  provided  they  fall 
within  the  range  of  the  learned  faculties. 

To  evade  the  inference  deducible  from  these  principles,  an  at- 
tempt was  made  by  the  defenders  to  represent  Surgery  as  a manual 
art,  and  as  not  falling  within  the  Faculty  of  Medicine.  It  does 
humbly  appear  to  the  pursuers,  that  it  would  be  unpardonable  in 
them  to  detain  the  Court  by  any  lengthened  answer  to  an  argu- 
ment so  hopeless  as  this,  which  is  at  variance  with  common  sense, 
and  in  support  of  which  it  was  necessary  for  the  defenders  to  resort 
to  the  history  of  the  darkest  period  of  monkish  ignorance  and  su- 
perstition. It  is  perfectly  true  that,  in  many  countries  of  Europe, 
it  was  at  one  time  thought  derogatory  for  ecclesiastics,  who  were 
the  sole  depositories  of  the  little  learning  that  was  abroad,  to  per- 
form the  manual  operations  of  bleeding  and  blistering,  or  tooth- 
drawing, which  was  for  some  time  pretty  nearly  the  extent  of  the 
operations  of  surgery.  Accordingly  these  were  devolved  upon  the 
servants  in  the  monasteries,  who  were  employed  to  shave  the  ton- 
sures of  the  monks  : and  in  this  way  arose  the  ancient  connection 
between  surgeons  and  barbers.  It  is  a complete  mistake,  however, 
to  suppose  that  these  barbers  continued  for  any  length  of  time  the 
only  surgeons.  On  the  contrary,  there  very  soon  arose  a class  of 
persons,  who  prepared  themselves  by  a regular  course  of  study  at 
the  universities  for  the  Practice  of  Surgery,  as  a separate  branch 
of  the  Faculty  of  Medicine.  These  were  called  Medici- Chinirgi , as 
distinguished  from  the  others,  who  were  known  by  the  less  dignified 
appellation  of  Barbi-Tonsores.  They  were  not  only  recognised,  but 
highly  honoured,  as  members  of  the  most  celebrated  universities  ; 
and  were  esteemed  little  if  at  all  inferior  in  rank  to  th e Medici- Phy- 
sici , or  the  Physicians  proper.  It  is  very  true  that,  owing  to  a va- 
riety of  circumstances,  the  superstitious  prejudices  of  the  monks 
took  a firmer  hold  of  the  learned  mind  in  France  than  in  most  of 
the  other  countries  of  Europe ; one  consequence  of  which  was,  that 
the  University  of  Paris  refused  to  grant  or  recognise  degrees  in 
Surgery,  which  led  for  above  a century  to  keen  disputes  between 
the  French  physicians  and  surgeons,  in  which  the  odium  medicum 
was  carried  to  its  highest  pitch.  Accordingly,  the  defenders,  in  the 
only  thing  approaching  to  authority  for  their  anomalous  doctrine, 
that  Surgery  was  a manual  art,  and  not  properly  a part  of  the  Fa- 
culty of  Medicine,  have  drawn  largely  upon  that  controversy.  In 
truth,  however,  the  University  of  Paris,  in  place  of  affording  an  il- 
lustration of  the  general  rule,  formed  a striking  exception  to  it ; and  it 

is 
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is  an  instructive  fact,  that,  notwithstanding  their  research,  the  de- 
fenders should  have  been  obliged  so  exclusively  to  confine  their  illus- 
trations to  the  history  of  that  seminary. 

If  there  is  any  one  point  clearer  than  another  in  the  history  of 
medical  science,  it  is  the  rise  of  the  class  Medici-Chirurgi , or  learn- 
ed surgeons,  at  a comparatively  early  period  in  the  Universities  of 
Europe,  and  the  practice  of  those  universities  to  grant  degrees,  not, 
as  is  maintained  by  the  defenders,  in  medicine  only,  but  also  in 
surgery,  to  licentiates,  under  the  name  and  designation  of  Doctores 
or  Magistri  Chirurgice.  As  your  Lordships  have  seen  from  the 
constitution  of  the  University  of  Glasgow,  that  it  was  framed  on  the 
model  of  those  of  Italy,  and  in  particular  of  that  of  Bologna,  and 
that  it  was  invested  with  the  same  powers  and  privileges,  the  fact 
that  these  universities  were  in  use  to  grant  testimonials  or  degrees 
in  Surgery,  has  such  an  important  bearing  upon  the  present  case, 
that  the  pursuers  will  be  excused  for  drawing  the  attention  of  your 
Lordships  to  a few  authorities,  calculated  to  shew  both  that  Surgery 
was  reckoned  a part  of  the  Medical  Faculty,  and  that  it  was  the 
subject  of  degrees  in  those  universities. 

The  following  extracts  from  Riegle’s  History  of  Surgery,  which 
is  a work  of  acknowledged  authority,  prove,  that,  as  early  as  the  mid- 
dle of  the  thirteenth  century,  the  study  of  Surgery  as  a substantive 
part  of  the  Faculty  of  Medicine,  was  pursued  in  the  University  of 
Salernum,  and  that  the  degree  of  Magister  or  Doctor  in  Surgery  was 
conferred  in  it.  Among  the  regulations  of  that  University  was  the 
following  : 4 Praesenti  etiam  lege  statuimus,  ut  nullus  in  Medicina 
4 et  Chirurgia  nisi  apud  Salernum  legat  in  regno,  nec  magistri  no- 
‘ men  assumat,  nisi  diligenter  examinatus  in  praesentia  nostrorum 
* officialium  et  magistrorum  ejusdem  artis.’  And  again  : 4 Statuimus, 
4 quod  nullus  studeat  in  medicinale  scientia,  nisi  prius  studeat  ad 
4 minus  triennio  in  scientia  logicali ; post  triennium,  si  voluerit,  ad 
4 studium  medicinae  procedat,  per  quinquennium  scilicet ; ita  quod 
4 Chirurgiam , quae  est  pars  medicines,  intra  praedictum  tempus  addis- 
4 cat.’  The  third  regulation  is  as  follows  : 4 Magistri  vero  intra  il- 
4 lud  quinquennium  libros  authenticos,  tarn  Hippocratis  quam  Ga- 
4 leni,  docea-nt  tarn  in  theoretica  quarn  pructica  medicina.  Salubri 
4 etiam  constitutione  sancimus,  ut  nullus  chirurgus  ad  practicam  ad- 
4 mittatur,  nisi  testimoniales  Uterus  afierat  magistrorum  in  Medici- 
4 nali  Facultate  legentium,  quod  per  annum  saltern  in  ea  parte  me- 
4 dicince  studuerit,  qiice  chirurgice  instruit  facultatem , et  praesertim 
4 anatomiam  humanorum  corporum  in  scholis  didicerit,  et  sit  in  ea 
4 parte  medi'ince  perfectus,  sine  qua  nec  incisiones  salubriter  fieri 
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4 potuerunt,  nec  fractura  curari.’  By  the  fourth  regulation  it  is 
provided  : ‘ Praesenti  etiam  lege  statuimus,  ut  nullus  in  medicina  vei 
4 chirurgia  nisi  apud  Salernum  vel  Neapolin  in  regno  legat,  nec  ma-' 
4 gistri  nomen  assumat,  nisi  diligenter  examinatus  in  prsesentia  nos- 
4 trorum  officialium  et  magistrorum  ejusdem  artis .* 

The  following  passage  also  shews  the  existence  of  degrees  in  Sur- 
gery as  distinct  from  Medicine  : ‘ Per  rectorem  et  consiliarios  de- 

4 putetur  unus  ex  doctoribus  extraordinariis,  qui  recitet  et  legat  tex- 
4 turn  anatomise  Mondini,  et  unus  alter  ex  doctoribus  ordinariis,  sice 
4 practicce  sive  theoreticae,  qui  declaret  sententialiter  dictum  textum, 
4 et  quod  declaraverit  juxta  textum  et  literam  oculatafide  monstret 
4 et  verificet  in  ipso  cadavere.’ 

That  a similar  practice  was  followed  in  the  University  of  Padua, 
in  the  fifteenth  century,  appears  from  various  circumstances  noticed 
by  the  author,  from  which  he  draws  the  following  inference : 4 Ex 
‘ his  allatis  incrementum  artis  medicae  didicimus,  et  quod  ad  rem 
4 nostram  facit,  chirurgiam  una  cum  medicina  traditam  fuisse  in 
4 Academia  Patavina  jam  seculo  XVto,  necnon  doctores  fuisse 
4 etiam  chirurgice ; ait  enim  statut.  XXX.,  quod  nullus  qui  non  doc- 
4 tor  sit,  sive  in  chirurgia , sive  in  physica,  ulli  mederi  possit  nisi  li- 
4 centiam  habet  secundum  formam  praesentis  statuti/  The  same 
author  distinctly  traces  the  history  of  the  Barber  Surgeons,  who 
were  a totally  distinct  class  ; and,  after  tracing  the  history  of  each, 
he  says : 4 Quis  non  videt  ex  historia,  chirurgos  vulgares  Barbi  Ton- 
4 sores,  non  eosdem  esse  ac  physico-chirurgos  liter  atos,  quos  invidia 
4 postea  confundit.’  The  same  author,  in  tracing  the  prejudices 
which  existed  in  France,  states,  in  reference  to  certain  proceedings 
in  the  year  1505,  for  which  he  refers  to  the  authority  of  Bulceus, 

4 Cancellarius  hoc  anno  promisit  Facultati,  ipsius  causam  se  defensu- 
4 rum,  et  chirurgos  literatos,  ne  postquam  Baccalaureos,  Licentiatos 
4 et  Doctores  ut  solebant , facerent,  impediturum  esse.  Ex  his  appa- 
4 ret,  chirurgos  anno  1551,  uti  et  Paduae,  creasse  in  sua  arte  Bacca- 
4 laureos,  Licentiatos  et  Doctores , hocce  privilegium  eis  adimere  cu- 
4 pivere  medici  illi  logiatroi,  scholastici,  barbarosophistae,  qui  omnes 
4 morbos  verbis  et  cceca  experientia  pellebant,  anatomiae  chirurgiae- 
4 que  plane  ignari,  salutem  et  sanitatem  generis  humani  nihili  esse 
4 putarunt,  si  cum  ipsorum  honore  et  incrementis  divitiarum  consis- 
4 tere  nequibant.’ 

In  illustrating  the  effect  of  the  indignities  offered  to  surgery  in 
France,  he  quotes  a passage  shewing  how  much  surgery  had  declined 
in  that  country.  4 Mira  est  conversio  rerum.  Anno  1506  ipsi 
4 Medici  Parisienses,  pag.  36,  tom.  VI,  Bulcei,  inquiunt ; Parisiis 
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6 adeo  maxima  est  penuria  Chirurgorum,  ut  vix  invenias  tres  aut 
4 quatuor  qui  ad  gradum  magistri  Chirurgice  ascendere  possint.’  A 
similar  testimony  is  borne  by  the  author  of  the  4 Recherches  His- 
‘ toriques  sur  l’origine  de  la  Chirnrgerie  en  France’,  who,  after 
tracing  the  rise  of  the  prejudices  which  excluded  surgeons  from  the 
University  of  Paris,  says,  4 Les  Universites  de  l’ltalie  suivoient  des 
4 idees  qui  etoient  bien  plus  justes  •,  ces  Academies  ne  trouverent 
4 rien  dans  la  Chirurgie,  qui  ne  fut  digne  de  leur  suffrage.  Ce  ne 
4 fut  point  pas  grace,  mais  par  estime  qu’elles  1’adopterent ; les 
4 honneurs  qu’elles  lui  accorderent,  leur  procurerent  dans  la  suite  des 
‘ grandes  avantages.  Sans  cet  Art,  la  Medecine  qui  a rendu  les 
‘ universites  si  fameuses,  auroit  perdu  tout  son  lustre.  A Salerne 
4 meme  et  a Bologne,  elle  eut  ete  livree  a l’avidite  et  a la  mauvaise 
‘ foi  des  Juifs ; elle  n'auroit  pas  produit  dans  la  suite  les  grandes  hom- 
‘ mes  qui  ont  releve  la  gloire  de  leur  nation.’  In  another  place  he 
says, 4 Enfin,  la  connoissance  des  malades  et  une  experience  reconnue 
4 elevoient  les  Chirurgiens  aux  grades  de  Bachlier,  de  Licencie,  de 
4 Maitre  ou  Docteur . Chaque  degre  rietoit  accorde  quapres  des  exa- 
6 mens  sever es, 

Conringius,  in  his  third  dissertation  4 de  Antiquitatibus  Academi- 
4 cis,’  bears  testimony  to  the  same  fact : 4 Paulo  post  conditse  sunt 
4 a Frederico  II.  Csesare,  prseclarse  illae  leges  de  re  medica  univer- 
4 sa,  quae  liquido  ostendunt,  praeter  reliquas  Medicinae  partes,  etiam 
4 illam  quae  manu  medetur,  Salerni  magistros  suos  accepisse ; nec 
‘ rem  anatomicam  fuisse  neglectam.*  He  afterwards  adds,  4 Qua~ 
4 tuor  magistrorum  in  chirurgia  Salernitarum  libros  Beaux  reperiri 
4 memorant,  bibliothecarum  scriptores  9 

If  further  evidence  could  be  required  of  the  practice  of  Italian 
Universities,  during  the  fourteenth  and  fifteenth  centuries,  it  is 
afforded  by  1 Facciolati  Gymnasium  Patavinum,’  which  not  only 
specifies  the  course  of  surgical  study  required  at  the  University  of 
Padua,  but  the  modes  of  examination  and  forms  of  the  testimonials. 

Your  Lordships  have  thus  the  most  conclusive  evidence  of  the 
practice  of  the  Italian  universities,  including  the  University  of 
Bologna,  to  grant,  degrees  or  testimonials  in  surgery,  and  it  is  diffi- 
cult to  imagine  how,  in  the  face  of  such  evidence,  the  defenders 
should  have  ventured  to  assert  that  the  practice  was  altogether  ano- 
malous or  unacademical.  If  they  had  taken  the  trouble  to  enquire, 
they  would  have  found,  not  only  that  it  was  warranted  by  the  prac- 
tice of  the  most  celebrated  ancient  universities,  but  that  it  is,  at  this 
moment,  the  practice  in  the  greater  part  of  the  universities  of  Europe 
that  are  schools  of  medicine.  In  a matter  of  notoriety  of  this  kind, 
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it  is  perhaps  unnecessary  to  refer  to  evidence.  If  it  were  necessary, 
that  evidence  is  afforded  by  the  examination  of  witnesses  before  a 
Committee  of  the  House  of  Commons  on  the  subject  of  the  Ana- 
tomy Bill,  from  which  it  appears  that  the  degree  of  Master  in  Sur- 
gery continues  to  be  granted  by  most  of  the  Italian  universities,  in- 
cluding, in  particular,  the  Universities  of  Parma  and  Bologna,  as 
well  as  by  the  University  of  Vienna  and  others. 

The  pursuers  trust  that  enough  has  been  said  to  satisfy  your 
Lordships,  that  there  is  nothing  either  anomalous  or  unacademical 
in  the  degree  of  Doctor  or  Master  in  Surgery,  and  that  if  there  is 
any  difficulty  in  the  present  case,  it  does  not  lie  either  in  the  nature 
of  the  testimonial  or  degree  for  which  the  pursuers  now  claim  the 
privilege  which  forms  the  subject  of  the  present  Action  of  Declara- 
tor ; or  in  the  powers  of  the  University  to  grant  such  testimonials  or 

But  if  this  be  conceded,  it  humbly  appears  to  the  pursuers  that 
the  defenders’  case  is  at  an  end,  as  it  clearly  falls  within  the  rule  of 
the  judgment  pronounced  by  the  court  in  the  case  of  Steel,  which 
was  decided  upon  the  express  ground  that  the  defenders  had  no  title 
to  interfere  with  persons  holding  testimonials  in  the  faculty  of  medi- 
cine from  the  University  of  Glasgow.  1'he  question  in  that  case  un- 
doubtedly arose  with  persons  holding  the  degree  of  Doctor  in  Medi- 
cine, and  not  merely  of  Doctor  or  Master  in  Surgery  ; but  the 
reasoning  that  applied  to  the  one  applies  with  equal  force  to  the 
other,  and  the  principles  on  w hich  the  Judges  decided  are  sufficient 
to  rule  the  present  case.  If  it  be  true,  as  the  pursuers  trust  they 
have  demonstrated,  that  the  University  have  a power  of  granting 
diplomas  or  testimonials  in  surgery,  the  Lord  Justice  Clerk  is  re- 
ported to  have  said,  4 As  to  the  action  itself,  I entertain  the  greatest 
4 doubts  of  the  power  of  the  faculty  to  deprive  those,  who  have  a 
4 diploma  from  a university , of  the  privilege  of  practising.  Three  of 
4 these  defenders  have  diplomas  from  the  University  of  Glasgow, 

4 where  there  is  a school  of  medicine,  which  very  soon  will  rival 
4 that  of  Edinburgh  ; and  I think  there  cannot  he  a doubt  that  they 
4 are  qualified.  I therefore  lay  these  cases  out  of  sight,  and 
4 I think  they  must  be  assoilzied.  The  two  others  have  a degree 
4 from  other  Universities,  the  one  from  St  Andrews,  and  the  other* 
4 from  Aberdeen,  where  there  is  a professor  of  medicine.  It  is  true 
4 that  there  may  be  none  taught,  but  the  lectures  are  regularly  ad- 
4 vertised  ; and  if  there  be  no  students  it  is  not  the  professor’s  fault. 

4 You  must  go  back  to  the  terms  of  the  gift , and  find  that  there  are 
4 famous  Universities , where  medecine  is  or  may  be  taught.  It  would 

4 be 
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4 be  to  decide  against  the  privileges  of  these  two  Universities,  if  we 
4 were  to  prohibit  these  gentlemen  from  practising,  and  therefore 
4 they  must  also  be  assoilzied.’  And  again  his  Lordship  says,  4 The 
4 difficulty  of  the  power  co?iferred  by  the  diploma , I cannot  get  over. 
‘ I think  it  is  a point  of  honour  with  these  gentlemen  to  maintain 
4 that  they  could  not  be  so  licensed  unless  they  had  been  so  quali- 
4 fied.’  Lord  Glenlee  is  reported  to  have  said,  4 The  right  of  the 
4 faculty  was  not  meant  for  their  own  benefit  as  a corporation,  but 
4 for  the  good  of  the  public  ; the  extensive  circle  pointed  out  in  the 
4 gift  shews  this.  Those  who  held  diplomas  have , I think , a Hght  to 
4 practise,  and  I therefore  agree  with  the  Lord  Justice  Clerk  as  to 
4 these  five  gentlemen.’  Lord  Robertson  said,  4 The  diploma 
4 granted,  seems  to  be  quite  general,  and  to  confer  powers  of  prac- 
4 tising  every  where,  and  in  every  branch  of  the  art.  It  is  4 omnis 
44  tarn  theorise  medicinse  quam  praxeos  actus  ubique  terrarum  exer- 
44  cendi.’  It  does  not  appear,  therefore,  that  these  gentlemen  can  be 
4 subjected  to  examination ; their  diploma  must  be  held  their  title  to 
6 practised  On  this  point  of  the  case,  all  the  Judges  were  of  the 
same  opinion.  Some  of  their  Lordships,  no  doubt,  hesitated  as  to 
whether  the  degree  of  Doctor  in  Medicine  could  be  held  such  a tes- 
timonial of  skill  in  Surgery  as  to  entitle  such  graduates  to  practise 
Surgery,  and  it  was  ultimately  found  that  it  was  not ; but  this  is  so 
far  from  preventing  the  judgment  from  applying  to  the  present  case, 
that  it  only  confirms  it,  by  bringing  out  more  clearly  the  principle 
for  which  the  pursuers  contend. 

In  these  circumstances  it  may  probably  be  thought  unnecessary 
for  the  pursuers  to  say  more, — the  principle  of  the  judgment  just  ad- 
verted to  appearing  to  be  conclusive  of  the  question.  Strange  as  it 
may  seem,  however,  the  defenders  have  had  the  boldness  to  main- 
tain, not  only  that  that  judgment  is  not  conclusive  against  them,  but 
that  it  affords  an  argument  in  their  favour,  on  the  ground  of  the 
finding  contained  in  it,  that  a testimonial  in  medicine  did  not  include 
a testimonial  in  surgery , and  that,  therefore,  although  it  entitled 
the  person  holding  it  to  practise  medicine,  it  was  insufficient  to  free 
him  from  undergoing  an  examination  in  Surgery,  overlooking  en- 
tirely that  the  testimonials,  in  the  present  case,  are  testimonials  in 
surgery  and  not  in  medicine  generally.  It  cannot  be  necessary  to 
say  any  thing  to  expose  the  fallacy  of  such  an  inference.  The  prin- 
ciple that  ruled  the  one  case,  most  clearly  comprehends  the  other, 
and  any  inference  that  can  be  drawn  from  the  finding  alluded  to, 
goes  directly  to  strengthen  the  pursuers’  case,  as  shewing  the  pro- 
priety of  the  practice  of  granting  separate  testimonials  in  surgery, 
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which,  although  undoubtedly  a branch  of  medicine,  has,  in  the  pro- 
gress of  society,  come  to  be  nearly  a separate  profession. 

But  even  assuming  that  the  case  were  entirely  open,  and  that 
the  judgment  in  question  had  never  been  pronounced  or  were  to- 
tally inapplicable,  it  would  not  advance  the  defenders’  case  one  step. 
Independently  of  the  judgment  in  question,  the  pursuers  submit 
that  the  defenders  entirely  failed  in  making  out  the  grounds  of  their 
opposition  to  the  conclusions  of  the  present  declarator. 

These  grounds  have  already  been  fully  answered,  in  so  far  as 
they  are  founded  either  on  the  nature  of  the  testimonials  or  degrees 
in  question,  or  on  the  powers  of  the  University  to  grant  such  testi- 
monials or  degrees.  The  only  point,  therefore,  that  remains  to  be 
considered  is,  Whether  there  is  any  thing  in  the  constitution  of  the 
defenders’ incorporation,  (taking  it  upon  their  own  shewing)  which 
derogates  from  the  privileges  of  the  University,  or  confers  on  the 
defenders,  as  in  a question  with  its  graduates  in  surgery,  the  powers 
for  which  they  contend. 

On  this  point,  the  pursuers  would  remark,  in  the  first  place,  that 
the  defenders  cannot  pretend  to  possess  such  a privilege  on  any 
other  ground,  than  that  it  was  originally  conferred  upon  them  by 
the  express  terms  of  the  royal  letter  in  1599.  In  the  most  favour- 
able view  that  can  be  taken  for  the  defenders,  that  letter  must  be 
the  measure  of  their  privileges.  If  it  did  not  originally  confer  upon 
them  the  power  of  interfering  with  any  class  of  persons  holding  tes- 
timonials in  any  branch  of  the  medical  art  from  the  University  of 
Glasgow,  it  cannot  be  pretended  that  there  has  been  any  subsequent 
usage,  on  which  such  a right  of  interference  can  be  founded.  It  is 
equally  impossible  for  them  to  maintain,  in  the  absence  of  any  such 
alleged  usage,  that  the  powers  of  the  University  to  grant  such  de- 
grees were  lost  or  forfeited,  by  being  allowed  for  a time  to  lie  in 
abeyance.  Any  such  plea  would  at  once  be  met  by  the  answer, 
that  it  was  inherent  in  the  very  nature  of  such  powers  conferred 
on  Universities,  that  they  should  be  exercised  as  the  occasion  for  their 
exercise  arose,  as  well  as  by  the  incontrovertible  principle  of  law, 
thatre^  merce  facultatis  do  not  prescribe.  Accordingly,  to  do  the  de- 
fenders justice,  no  such  arguments  were  severally  advanced  or  insist- 
ed in. 

The  question  is  thus  reduced  to  the  construction  of  the  letter  of 
1599.  But  in  whatever  aspect  that  letter  can  be  viewed,  it  is  clear- 
ly incapable  of  sustaining  the  defenders’  claims. 

In  the  first  place,  the  pursuers  would  submit,  in  regard  to  it,  an 
observation,  which  must  no  doubt  have  already  occurred  to  your 


C 19  ) 


Lordships,  that  the  letter  of  1599  was  not  granted  for  several  years 
after  the  date  of  the  Nova  Erectio,  nor  for  nearly  a century  and  a 
half  after  the  original  institution  of  the  University.  In  these  circum- 
stances, even  had  King  James  intended  to  derogate  from  the  pri- 
vileges of  the  University,  it  was  not  in  his  power  to  do  so  by  the 
mere  force  of  a royal  letter ; such  a letter  could  never  have  had 
the  effect  of  taking  away  the  privileges  of  an  University,  previously 
constituted  in  the  usual  formal  manner,  not  only  of  a papal  bull, 
but  by  a royal  rescript  confirmed  by  an  act  of  the  Legislature. 
This  alone  would  have  afforded  a sufficient  answer  to  the  defenders’ 
argument,  even  had  there  been  the  clearest  evidence  of  such  an 
intention. 

But  it  is  perfectly  obvious  that  there  was  no  such  intention. 
When  the  favour  which  that  monarch  had  shewn  to  the  University, 
and  his  anxiety  for  its  welfare,  are  kept  in  view,  such  an  intention  is 
obviously  next  to  improbable.  In  truth,  however,  it  is  not  left  as  a 
matter  of  inference ; the  terms  of  the  letter  are  quite  exclusive  of 
such  an  idea.  The  letter  proceeds  on  the  express  narrative  of  the 
abuses  which  have  been  committed  in  time  bygone,  ‘ by  ignorant , 

4 unskilled, andunlearnedpersons,  who,  under  the  colour  of  Chirurgeons, 
6 abuse  the  people  at  their  pleasure and  bears  to  be  granted 
4 for  avoiding  of  such  inconveniences .*  The  whole  scope  of  the 

letter,  moreover,  testifies  that  it  was  the  public  benefit,  and  not  that 
of  the  visitors,  that  the  grant  had  in  view.  It  does  not  profess  to 
give  the  visitors  a power  of  teaching  or  of  conferring  degrees,  or  any 
thing  more  than  a power  to  call  before  them  those  * professing’ 
medicine,  using  the  term  6 professing/  as  the  context  clearly  shews, 
not  in  its  learned  sense,  but  in  the  popular  sense  of  persons  6 pre- 
4 tending  to  the  art/  and  of  preventing  them  from  practising  with- 
in the  district,  unless  they  should  be  found  sufficiently  skilful.  In 
these  circumstances,  even  if  there  had  been  nothing  said  as  to 
persons  having  testimonials  from  the  universities,  it  would  have 
been  impossible  to  doubt,  that  they  wrere  not  intended  to  be  com- 
prehended in  the  prohibition,  both  on  the  ground  that  the  previous- 
ly constituted  privileges  could  not  be  taken  away  especially  by  im- 
plication ; and  on  the  ground,  that  the  graduates  of  an  University, 
where  medicine  was  taught,  could  not  be  said  to  fall  within  the  des- 
cription of  ignorant  or  unlearned  persons,  practising  under  the  colour 
of  surgeons. 

But  there  is  a great  deal  more  than  this.  The  letter  expressly 
excludes  from  the  cognisance  and  jurisdiction  of  the  visitors  all  per- 
sons having  such  testimonials.  The  fourth  clause  of  the  letter,  which 
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is  the  only  prohibitory  clause,  expressly  reserves  the  right  of  such 
persons.  4 It  shall  not  be  leisume  to  onie  manner  of  personis  vvith- 
4 in  the  foresaid  boundis,  to  exercise  medicine  without  ane  testimonial 
4 from  ane  famous  university  quhair  medicine  is  taught.,  or  at  the  leave 
4 of  oure  and  oure  dearest  spouse  chief  medicinaris,  and  in  case  they 
4 falme,  it  sal  be  leisume  to  the  sadis  visitouris  to  challenge,  pursue, 
4 and  inhibit  them  throu  using  and  exercing  of  the  said  art  of 
‘ medicine,  under  the  pain  of  fourtie  pundis,  to  be  distributed,  half 
4 to  the  judges,  half  to  the  pure,  toties  quoties  they  be  found  useing 
4 and  exercing  of  the  same,  aye  and  quhill  they  briny  sufficient  lesti- 
4 monial  as  said  is.’ 

The  defenders  attempt  to  get  over  this,  by  taking  a distinction 
between  Medicine  and  Surgery,  But  if  there  is  any  thing  in  the 
previous  argument,  this  cannot  avail  them.  4 Medicine’  is  a generic 
term,  including  surgery  as  one  of  its  parts,  so  that  a testimonial  in 
surgery  is  truly  a testimonial  in  one  part  of  medicine.  It  has, 
moreover,  been  seen,  that 4 medicine’  is  the  name  of  a learned  faculty, 
embracing  surgery  as  a branch  of  that  faculty ; and  when  the  term 
is  used  in  reference  to  an  university,  it  is  reasonable  to  interpret  it 
as  being  used  in  this  sense.  But  in  such  a case  as  the  present,  it 
is  idle  to  cavil  about  words.  The  question  is,  was  it  the  intention  of 
King  James  VI.  to  derogate  from  the  privileges  of  the  Univer- 
sity, or  to  constitute  the  visitors  a superior  jurisdiction,  entitled  to 
prevent  the  university  graduates  from  practising  without  a licence 
from  them  ? It  appears  quite  impossible  to  doubt  that  he  had  no 
such  intention,  and  it  is  merely  trifling  with  the  point,  for  the  de- 
fenders to  have  recourse  to  a verbal  criticism,  founded  on  the  am- 
biguity of  a general  term,  while  the  meaning  of  the  granter  is  fully 
explained,  by  the  whole  scope  and  context  of  the  document. 

But,  even  had  the  point  at  issue  been  such  as  to  have  given 
room  for  the  introduction  of  the  subtleties  of  verbal  criticism  into 
the  argument,  they  could  not  have  benefitted  the  defenders.  They 
are  not  entitled  to  avail  themselves  of  the  ambiguity  of  language, 
by  interpreting  the  word  ‘medicine’  to  mean  one  thing  in  one  part 
of  the  letter,  and  another  in  another.  It  must  be  taken  either  as 
meaning  medicine  generally,  involving  all  the  branches  of  medicine, 
or  as  meaning  physic  as  distinct  from  surgery.  Now,  if  in  inter- 
preting the  fourth  clause,  it  is  to  be  taken  in  the  former  significa- 
tion, by  including  surgery,  it  destroys  the  defenders’  argument. 
If,  on  the  other  hand,  it  is  to  be  taken  in  the  latter  signification, 
then,  being  the  only  word  used  in  the  prohibitory  clause,  that  clause 
would  contain  no  prohibition  against  the  practice  of  surgery.  In 

this 
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this  way  the  defenders  are  between  the  horns  of  a dilemma,  in  the 
construction  of  the  prohibitory  clause,  from  which  it  is  impossible 
to  extricate  themselves. 

They  no  doubt  endeavour  to  get  quit  of  this  difficulty,  by  affect- 
ing to  throw  the  fourth  or  prohibitory  clause  entirely  out  of  view, 
and  resting  their  argument  upon  the  implied  prohibition  to  prac- 
tise surgery,  contained  in  the  first  clause.  But  this  will  not  avail 
them.  If  the  issue  had  been,  Whether  it  was  the  intention  of  the 
letter  to  prohibit  unlearned  persons  from  practising  surgery  ? the 
pursuers  would  at  once  have  admitted  that  that  intention  might 
have  been  sufficiently  gathered  from  the  implication  contained  in 
that  clause.  But  such  is  not  the  issue.  The  true  issue  is,  Was  it 
the  intention  of  the  letter  to  include  persons  having  testimonials 
from  an  university  in  that  prohibition  ? Now,  the  clause  itself 
affords  no  proof  of  any  such  intention  ; for  it  expressly  refers  to 
4 ignorant,  unskilled,  and  unlearned  persons,  who,  under  the  colour 
4 of  surgeons,  abuse  the  people.’  The  defenders  are  therefore  forced 
to  look  beyond  the  terms  of  that  clause,  and  to  have  recourse  to  the 
general  prohibition  contained  in  the  fourth  clause  ; but,  in  doing 
so,  it  is  quite  obvious  that  they  fall  into  the  logical  fallacy  of  using 
the  word  4 medicine,’  in  a sense  which  they  refuse  to  it  in  the  other 
part  of  their  argument;  because,  in  construing  the  prohibition,  they 
are  obliged  to  make  it  include  surgery,  while,  in  regard  to  the  ex- 
ception from  that  prohibition,  they  use  it  in  a sense  which  excludes 
surgery. 

But  truly  it  is  trifling  with  the  case  to  hold  it  as  depending  in 
any  degree  upon  such  verbal  criticisms.  If  it  be  true,  as  has  al- 
ready been  demonstrated,  that,  by  its  constitution,  the  University 
possessed  the  privilege  of  granting  testimonials  in  surgery,  which 
entitled  its  graduates  to  practise  that  branch  of  the  medical  art, 
the  only  remaining  issue  between  the  parties  is  the  broad  one,  Whe- 
ther that  privilege  was  taken  away  by  the  subsequent  royal  letter 
of  1599  ? And,  the  pursuers  submit  it  to  be  so  clear,  that  he  who 
runs  may  read,  that,  whether  regard  be  had  to  the  powers  of  the 
Sovereign  who  granted  that  letter,  to  his  obvious  intention  in  grant- 
ing it,  or  to  the  import  of  the  phraseology  employed,  there  cannot 
be  a reasonable  doubt  that  the  rights  of  the  University  were  not  in 
the  smallest  degree  impaired  by  it. 
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The  pursuers  have  had  an  opportunity  of  perusing  the  very  vo- 
luminous pleading  of  the  defenders,  which,  notwithstanding  its  in- 
genuity, is  chiefly  remarkable  for  its  singular  boldness  of  averment 
in  the  face  of  explicit  evidence,  and  for  its  palpable  assumption  of 
the  points  in  dispute,  in  some  of  the  most  important  branches  of  its 
argument.  The  pursuers  were  anxious  to  have  embodied  their  re- 
marks in  answer  to  it,  in  the  previous  statement  which  they  have 
taken  the  liberty  of  submitting  to  the  Court ; but  the  multifarious 
and  somewhat  unconnected  nature  of  many  of  the  defenders’  views 
rendered  it  impossible  to  do  this  with  any  advantage.  They  will 
therefore  draw  your  Lordships’  attention  briefly  to  the  statements 
and  arguments  of  the  defenders,  under  a few  leading  heads,  within 
which  all  that  is  of  any  importance  in  them  may  be  easily  reduced. 

Before  proceeding  to  do  this,  however,  it  may  be  proper  to  say  a 
few  words  in  answer  to  some  general  remarks,  which  have  evidently 
been  made  for  the  purpose  of  prejudicing  the  mind  of  the  Court, 
and  which,  considering  the  relative  situations  of  the  parties,  it  would 
perhaps  have  been  better  taste  in  the  defenders  to  have  spared. 

It  has  been  said,  that  the  licences  or  testimonials  in  question  have 
been  granted  by  the  pursuers,  not  for  the  advancement  of  medical 
science,  or  in  the  fair  exercise  of  their  university  privileges,  but  for 
the  purpose  of  putting  money  into  the  pockets  of  a few  of  the  Pro- 
fessors, who,  being  otherwise  competently  provided,  can  afford  to 
undersell  the  defenders  in  the  market  of  diplomas. 

This  mercantile  view  of  the  matter,  though  somewhat  below  the 
dignity  of  a learned  faculty,  is  valuable,  as  indicating  the  point 
where  the  defenders  wince  the  most  under  the  exercise  of  the  pur- 
suers’ privileges,  and  as  affording  an  illustration  of  the  narrow- 
mindedness of  their  corporation  spirit.  The  pursuers  trust  that  the 
character  of  their  University,  and  its  growing  reputation  as  a dis- 
tinguished School  of  Medicine  afford  a sufficient  answer  to  any  such 
unworthy  imputations. 

The  defenders  finding  it  necessary  to  throw  some  veil  over  this 
pecuniary  and  private  interest,  which  has  betrayed  itself  to  be  their 
leading  motive,  have  insinuated  in  argument,  what  they  did  not 
venture  to  stale  openly  upon  the  record,  that  the  public  is  inte- 
rested in  a decision  in  their  favour,  on  the  ground  that  degrees  are 
carelessly  granted  by  the  University,  and  that  the  examination  of 
the  graduates  is  conducted  by  persons  against  whose  unskilfulness 
and  ignorance  it  is  proper  that  the  public  should  be  protected, 
meaning  thereby  the  Medical  Professors  of  the  University. 
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These  allegations  are  pointedly  denied.  No  degree  is  granted 
without  the  regular  curriculum  of  study  having  been  gone  through, 
and  the  candidate  subjected  to  a most  thorough  examination.  The 
insinuation  as  to  the  necessity  of  the  public  being  protected  against 
the  unskilfulness  of  the  medical  professors  of  the  Universities,  is  too 
ridiculous  to  be  called  arrogant,  when  it  is  remembered  that  the 
protection  is  to  be  afforded  by  a class  of  persons  who  do  not  even  pre- 
tend to  teach,  and  for  whose  respectability  the  public  have  no  gua- 
rantee whatever,  against  a University  acknowledged  to  be  a great 
Medical  School,  in  which  degrees  are  only  granted  after  a regular 
course  of  study  and  a rigorous  examination,  by  professors,  whose 
testimonials  have  been  universally  recognised,  and  put  upon  an 
equal  footing  with  the  diplomas  of  the  most  celebrated  Schools  of 
Medicine  in  the  kingdom,  both  by  the  Legislature  and  the  Courts 
of  Law.  Your  Lordships  can  have  no  difficulty  in  determining 
whether  the  public  has  a better  guarantee  in  the  diplomas  of  such  a 
University,  whose  pecuniary  interest  in  granting  them  is  so  small 
as  to  have  been  made  the  subject  of  an  argument  against  their 
having  any  substantial  interest  in  the  issue  of  the  present  case,  or  in 
the  licences  of  a class  of  persons  who  have  no  other  status  than  that 
of  a provincial  incorporation,  with  a manifest  interest  to  increase 
their  funds,  by  admitting  as  many  applicants  as  possible. 

The  pursuers  intend  nothing  disrespectful  to  the  defenders. 
They  do  not  mean  to  follow  their  example,  of  attempting  to  aggran- 
dize themselves  by  undervaluing  their  adversaries.  They  stand 
upon  a higher  ground  than  to  render  this  necessary,  and  are  quite 
willing  to  admit  the  defenders  to  be  as  respectable  as  any  such  in- 
corporation can  be,  which,  in  labouring  for  its  own  aggrandizement, 
has  lost  sight  of  its  original  constitution,  by  allowing  (as  is  stated 
upon  the  record,  and  as  the  pursuers  are  ready  to  prove)  that  class 
of  empirics  who  are  too  humble  to  be  able  to  contribute  to  their 
funds,  to  practise  without  impediment  or  molestation,  at  the  very 
time  that  they  attempt  to  class  with  such  ‘ unlearned  pretenders,*  the 
graduates  of  an  eminent  medical  school,  whose  education  renders 
their  rivalship  formidable,  and  whose  respectability  begets  the  hope 
that  they  may  have  something  which  may  be  extorted  for  the  sup- 
port of  the  defenders’  library  and  widows’  fund,  under  the  specious 
disguise  of  a public  benefit. 

Sensible  of  the  ridicule  that  must  attach  to  them  in  representing 
the  support  of  their  pretended  privileges  against  the  alleged  en- 
croachments of  the  University  as  a matter  of  public  interest,  the 
defenders  have  attempted  to  give  a factitious  importance  to  their 
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case,  by  representing  it  as  involving  the  right  of  the  graduates  of 
the  University  of  Glasgow  to  practise  in  every  part  of  the  king- 
dom, and  in  despite  of  the  privileges  of  every  incorporation.  This 
is  open  to  the  obvious  answer,  that  the  only  question  raised  in  the 
present  declarator  is,  the  right  of  these  graduates  to  practise  in  op- 
position to  the  alleged  privileges  of  the  defenders.  The  claim  no 
doubt  involves  the  principle  of  their  being  entitled  to  practise,  not- 
withstanding the  privileges  of  any  incorporation,  whose  monopoly  is 
not  more  extensive  or  better  founded  than  that  of  the  defenders. 
It  is  well  known,  however,  that  many  medical  incorporations  stand 
upon  different  grounds,  their  privileges  being  expressly  defined 
by  public  acts  of  Parliament.  It  will  be  time  enough  to  consider 
the  rights  of  other  incorporations,  when  any  attempt  is  made  to  in- 
terfere with  their  privileges.  It  is  believed,  however,  that  very  few 
incorporations  will  be  disposed  to  moot  the  point,  which  have  not 
only  no  pretensions  to  be  a medical  school,  but  the  alleged  charter 
of  whose  privileges  contains  an  express  exclusion  of  their  interfe- 
rence with  persons  having  ‘ testimonials  from  a famous  University 
4 where  medicine  is  taught.’ 

The  only  other  preliminary  remark  to  which  it  seems  necessary 
to  advert,  is  the  insinuation,  that  the  degree  of  Master  in  Surgery 
was  invented  by  the  University,  for  the  purpose  of  depriving  the 
defenders  of  the  benefit  of  the  judgment  pronounced  by  your  Lord- 
ships  in  the  case  of  Steele  in  1816.  This  most  gratuitous  assump- 
tion has  been  sufficiently  met  by  the  evidence  already  adduced,  to 
shew,  that  such  testimonials  are  in  perfect  accordance  with  acade- 
mical usage,  and,  therefore,  no  invention  of  the  pursuers  ; and, 
by  the  history  of  the  medical  school  in  the  University  of  Glasgow, 
which  fully  explains  the  reason  why  such  testimonials  were  not 
granted  previous  to  1816,  a reason  which  goes  to  enhance  their 
value,  as  shewing  that  the  University  abstained  from  granting 
them  where  they  have  not  the  means  of  granting  them  effective- 
ly. As  to  any  evasion  of  the  judgment  in  the  case  of  Steele,  it  is 
idle  to  talk  of  it.  The  express  ratio  on  which  persons  having  tes- 
timonials in  medicine  were  by  that  decision  debarred  from  practising 
surgery , without  a farther  examination,  was,  that  a degree  in  medi- 
cine afforded  no  guarantee  for  a knowledge  of  surgery.  The  whole 
Judges  concurred  in  considering  the  testimonial  of  the  University 
as  sufficient  to  entitle  its  possessor  to  practise  in  that  department 
of  the  medical  profession  to  which  the  testimonial  applied.  The 
granting  of  testimonials  in  surgery,  therefore,  is  so  far  from  being 
an  evasion  of  that  judgment,  that  it  proceeds  upon  its  very  princi- 
ple. 
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pie.  So  much  so,  that  unless  it  can  be  shewn  that  the  University 
has  no  power  to  grant  such  testimonials,  the  pursurers  must  con- 
fess their  inability  to  discover  any  reason  for  a different  judgment 
being  pronounced  in  regard  to  their  efficiency  to  exclude  the  in- 
terference of  the  defenders,  from  that  which  was  pronounced  in  the 
case  of  Steele,  regarding  testimonials  in  medicine. 

Having  premised  these  observations,  which,  although  in  some 
degree  foreign  to  the  real  merits  of  the  question  before  the  Court, 
were  called  for  by  the  defenders’  statements,  the  pursuers  would 
briefly  advert  to  the  arguments  that  have  been  advanced  by  the 
defenders,  in  pretty  nearly  the  same  order  they  have  themselves 
adopted. 

Nearly  the  one-half  of  the  defenders’  pleading  is  occupied  with 
the  discussion  of  their  title  to  sustain  action,  as  a legal  incorpora- 
tion. This  may  at  once  be  disposed  of,  as  a point,  in  which,  under 
existing  circumstances,  the  pursuers  have  no  material  interest ; 
although,  for  the  reasons  already  stated,  they  cannot  admit  the  de- 
fenders inferences  on  the  subject  to  be  sound.  It  is  worthy  of  re- 
mark, that  the  defenders  have  not  even  attempted  an  answer  to  the 
serious  difficulty  that  attends  their  disjunction  from  the  barbers, 
and  at  the  same  time  the  retention  of  the  corporate  rights,  which 
were  vested  in  the  joint  body  of  surgeons  and  barbers  under  the  act 
of  Parliament  1672,  which,  as  the  statutory  charter  of  the  incorpo- 
ration, superseded  all  others.  In  none  of  the  cases  that  have  oc- 
curred has  the  question  of  title  been  so  discussed  as  to  bar  your 
Lordships  from  pronouncing  any  judgment  on  the  point  which  its 
merits  may  justify  ; but  the  pursuers  repeat,  that  they  leave  this 
part  of  the  case  with  the  Court  as  a matter  in  which  they  have 
very  little  interest,  either  one  way  or  other. 

After  fortifying  their  title,  the  first  point  of  the  attack  which 
the  defenders  make  upon  the  pursuers,  is  sufficiently  daring.  They 
maintain  that  the  University  has  no  proper  right  to  grant  degrees 
at  all.  That  it  is  in  truth  not  an  University,  but  a mere  Collegium 
or  pedagogium.  That  although  there  was  undoubtedly  a regular 
University  previous  to  the  year  1577,  founded  on  a papal  bull,  the 
nova  erectio  completely  annihilated  it.  ‘ It  is  quite  manifest,’  say 
the  defenders,  4 that  the  nova  erectio  constituted  a fundamentally 
4 different  institution  from  that  founded  by  the  papal  bull.  They 
‘ are  two  wholly  separate  and  distinct  creations,  just  as  distinct  as 
4 is  the  College  of  Glasgow7  from  the  University  of  Oxford,  or  any 
4 other  university  whatever.’ 

This  proposition,  in  itself  sufficiently  bold,  rests  on  the  very 
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meagre  foundation  of  the  occurrence  of  certain  expressions  in  the 
nova  erectio  condemnatory  of  papal  heresies.  But  it  is  only  necessary 
to  look  into  the  charter,  to  be  satisfied  of  the  groundlessness  of  the 
defenders’  inference.  The  institution  of  Universities  was  certainly 
not  one  of  the  heresies  of  the  Romish  Church,  and  so  far  was  the 
nova  erectio  from  being  intended  to  extinguish  the  University,  that 
its  chief  object  was  to  revive  its  dying  embers.  4 Hinc  est,  quod 
‘ nos  dum  rem  literariam  passim  per  regnum  nostrum  in  Dei 
4 gloriam  promovere  studeremus,  animum  etiarn  nostrum  adjeceri- 
4 mus  ad  colligendum  reliquias  Academics  Glasguensis  quam  prce  inopia 
4 languescentem  et  jam  pene  confectam  reperimus .’  Accordingly,  it  as- 
sumes the  University  to  be  an  existing  institution,  recognising  and 
confirming  the  privileges  with  which  it  was  invested.  It  may  be 
remarked  in  passing,  that  this  new  light  which  has  broken  in  upon 
the  defenders,  is  at  variance  with  the  concurring  views  of  every 
writer  who  treats  of  the  history  of  the  University.  All  the  histo- 
rians concur  not  only  in  describing  it  as  a University,  but  as  a 
University  founded  by  Pope  Nicholas  V.,  and  it  has  been  repeated- 
ly recognised  as  an  University,  both  by  the  legislature  and  the 
courts  of  law,  especially  in  those  cases  where  its  title  has  been  sus- 
tained, and  its  testimonials  or  degrees  have  been  given  full  effect  to, 
which,  on  the  defenders’  own  shewing,  could  only  be  legally  done 
on  the  ground  that  it  possessed  the  privileges  of  a University. 

The  defenders’  argument,  therefore,  labours  under  the  defect  of 
proving  too  much ; it  would  go  to  deprive  the  University  of  the 
power  of  granting  any  degrees  whatever.  The  defenders  have 
attempted  to  get  out  of  this  difficulty,  by  representing  the  power 
of  the  University  to  grant  degrees  as  a usurpation,  sanctioned  by 
prescription,  and  therefore  to  be  limited,  according  to  the  principle 
of  tantum  prcescriptum  quantum  possessum.  From  this  they  deduce 
the  inference,  that,  as  testimonials  in  surgery  have  been  introduced 
within  the  last  forty  years,  the  University  cannot  have  acquired 
any  right  to  grant  them. 

This  is  subject  to  a twofold  answer.  First , The  whole  argument 
rests  on  a gratuitous  assumption,  unsupported  by  a shadow  of  evi- 
dence, and  contradicted  by  the  concurring  voice  of  historians,  and 
the  general  understanding  of  the  country,  as  well  as  opposed  to  the 
legal  presumption,  that  rights  acknowledged  and  enforced  by  the 
supreme  tribunals,  are  founded  on  valid  and  sufficient  titles,  and 
not  on  unwarranted  usurpations.  Secondly , It  assumes  the  point  in 
dispute,  because,  if  the  College  has  prescribed  University  privileges, 
it  comes  back  to  the  point  of  what  University  privileges  are  ; and. 
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in  particular,  'whether  they  do  not  imply  a power  of  granting  testi- 
monials or  degrees,  varying  according  to  the  branches  of  learning 
which  are  taught  in  Universities. 

The  defenders,  fully  aware  of  these  defects  in  their  argument, 
have  contended,  in  the  next  place,  that,  even  on  the  assumption  of 
the  University  of  Glasgow  being  a proper  University,  and  having 
a power  to  grant  academical  diplomas  or  testimonials,  it  has  no 
power  to  grant  diplomas  or  testimonials  in  Surgery,  which  are  said 
to  be  anomalous  and  unacademical,  contrary  to  all  principle,  and 
unsanetioned  by  any  university  usage. 

In  support  of  this  proposition,  the  defenders  have  contended  in 
the  first  place,  that  surgery  was  a mere  manual  art,  with  which  it 
was  considered  as  degrading  for  an  university7  to  be  connected. 
4 In  the  days  of  these  ancient  universities  (say  the  defenders), 
4 it  would  in  fact  have  been  thought  a degradation  even  to  admit 
4 among  their  graduates  a person  who  practised  what  was  con- 
4 sidered  a very  inferior  craft and,  again,  in  speaking  of  the 
tonsores , the  defenders  say,  that  4 they  are  undoubtedly  the  some- 
4 what  humble  parents  of  the  whole  race  of  modern  surgeons.’ 

This,  like  many  of  the  defenders’  other  arguments,  is  directly  at 
variance  with  historical  truth.  They  have  found  it  convenient  to 
overlook  the  distinction  between  the  two  classes  of  surgeons,  the 
medici  chirurgi  and  the  barbi  tonsores , of  which  so  much  has  al- 
ready been  said  by  the  pursuers.  It  must  at  once  be  obvious  to 
your  Lordships,  that  this  is  a point  of  vital  importance  in  the  present 
controversy.  It  was  to  have  been  expected,  therefore,  that  the  de- 
fenders should  have  produced  some  evidence  of  their  assertions,  as 
well  as  have  given  some  explanation  of  the  distinct  authorities  cited 
by  the  pursuers  to  disprove  them.  They  have  failed  to  do  either, 
and  your  Lordships  will  scarcely  be  disposed  to  take  a fact  of  such 
importance  upon  their  simple  averment. 

The  pursuers  are  prepared  to  peril  their  whole  cause  upon  the 
existence  of  medici  chirurgi  or  learned  surgeons,  educated  in,  and 
deriving  licences  or  testimonials  from,  Universities,  as  distinguished 
from  the  tonsores  or  inferior  practitioners,  from  the  earliest  period  in 
the  history  of  the  European  Universities.  And  although  they  cannot 
blame  the  defenders  for  not  adducing  counter  evidence,  where  none 
exists,  they  cannot  so  readily  exempt  them  from  the  charge  of  dis- 
ingenuousness, in  adhering  with  such  pertinacity  to  a statement  that 
is  most  unequivocally  contradicted  by  the  very  writers  to  whom 
they  have  themselves  referred  as  authorities  ; and  in  particular,  by 
Conringius,  who  gives  a detailed  history  of  the  rise  and  progress 
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of  surgery,  to  which,  in  the  event  of  your  Lordships  having  any 
doubt  upon  the  point  at  present  in  dispute,  you  are  respectfully  re- 
ferred. 

The  defenders’  second  averment  in  support  of  this  branch  of  their 
argument,  that  it  is  contrary  to  academical  usage  for  Universities 
to  grant  testimonials  in  surgery,  is  equally  unvouched,  and  con- 
tradicted by  a mass  of  evidence,  which  has  already  been  detailed, 
and  which  it  is  unnecessary  to  repeat.  The  defenders,  indeed,  have 
been  forced  to  admit  the  usage  ; and  the  argument  which  they  have 
attempted  is,  that,  in  the  formula  of  such  a licence  granted  by  the 
University  of  Padua,  the  person  to  whom  it  is  granted  is  not  ad- 
dressed or  designated  as  magister  or  doctor,  but  as  licentiate.  Even 
assuming  that  such  a form  had  been  universal,  it  would  not  aid  the 
defenders’  argument,  for  it  is  a matter  of  indifference  by  what  name 
such  licentiates  were  designed  ; it  is  enough  for  the  pursuers’  case 
that  the  Universities  were  in  the  practice  of  granting  testimonials 
in  surgery.  But  the  passages  formerly  quoted  sufficiently  prove, 
that  whatever  may  be  the  case  as  to  the  particular  licence  to  which 
the  defenders  refer,  the  title  of  Doctor  or  Magister  Chirurgise  was 
generally  recognised. 

The  defenders,  aware  that  your  Lordships  could  not  fail  to  be  sa- 
tisfied of  the  fact,  that  the  Italian  Universities  were  in  the  constant 
use  of  granting  such  testimonials,  have  exerted  their  ingenuity  to 
explain  it,  so  as  to  reconcile  it  to  the  view  they  wish  to  impress  on 
the  Court.  Having  first  assumed  that  the  practice  was  unacademi- 
cal,  they  say  that  it  must  have  crept  in,  not  in  consequence  of  their 
inherent  powers  as  Universities,  but  in  consequence  of  a power 
superadded  by  an  express  ordinance  of  the  State.  ‘ It  rather  ap- 

* pears,’  (say  they),  6 ( though  the  subject  is  involved  in  a good  deal 
‘ of  obscurity ),  that,  in  some  of  these  learned  bodies,  the  medical 
‘ faculty  had  not  only  its  ordinary  University  rights  as  such,  but 
‘ had,  over  and  above,  conferred  on  it,  by  an  express  ordinance  of 

* the  state,  a certain  measure  of  superintendence  over  the  surgeons 
6 within  the  bounds  of  the  place,  and  a power  of  licensing  or  prohi- 

* biting  these,  according  as  it  found  them  qualified  or  unqualified. 
1 But  this  power  they  did  not  possess  by  virtue  of  any  University 
4 privilege,  but  through  an  express  enactment.' 

To  this  the  pursuers  would  reply,  First , that  it  rests  on  a gratui- 
tous assumption,  unsupported  by  a tittle  of  evidence.  If  theories  of 
this  kind  are  to  be  substituted  for  facts,  there  must  be  an  end  of  all 
certainty  in  judicial  proceedings.  Secondly , The  passages  quoted 
by  the  pursuers  in  evidence  of  the  practice  of  the  Universities,  go 

distinctly 
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distinctly  to  establish,  that  the  granting  of  testimonials  in  surgery 
was  part  of  the  regular  academical  procedure  in  regard  to  their 
own  alumni , and  partook  nothing  of  the  nature  of  visitorial  or  super- 
intending powers  over  persons  within  the  bounds  of  a particular  ter- 
ritory, or  who  were  unconnected  with  the  University.  Thirdly , It 
is,  to  say  the  least  of  it,  a singular  coincidence,  that  such  a privilege 
should  have  been  communicated  to  all  the  Italian  Universities  that 
were  schools  of  medicine.  It  is  surely  not  arguing  the  case  too 
high  in  such  circumstances  to  say,  that  the  undisputed  fact  of  such 
powers  being  exercised  by  the  University,  is,  in  the  absence  of  evi- 
dence to  the  contrary,  to  be  held  as  indicating  that  it  fell  within 
their  academical  privileges,  more  especially  when  the  principle  on 
which  degrees  are  granted  has  been  seen  directly  to  confirm  this 
view,  in  place  of  derogating  from  it. 

It  can  require  no  argument  to  shew,  that  the  extracts  from  the 
Bull  of  Pope  Gregory  XIII.,  and  from  the  institutions  of  the 
Emperor  Prederick  II.  made  by  the  defenders  in  support  of  this 
part  of  their  case,  have  no  bearing  whatever  upon  it.  They  do  not 
make  the  least  allusion  to  licences  in  suryery , or  give  any  counte- 
nance to  the  idea  that  they  were  intended  to  give  the  University  to 
which  they  relate  the  power  of  granting  such  licences.  The  terms 
of  the  Papal  Bull  sufficiently  prove  its  object  to  have  been,  to  give 
the  University  of  Rome  a jurisdiction  beyond  their  walls,  for 
enabling  them  to  prevent  persons  from  practising  any  branch  of 
medicine  in  Rome,  unless  under  circumstances  that  gave  the  public 
sufficient  security  for  their  skill ; and,  accordingly,  it  bestows  upon 
the  University  the  privilege  of  interdicting  all  others  from  practising 
medicine  within  the  city  of  Rome.  4 Exercitio  medicines  hujusmodi 
4 in  ipsa  urbe  prorsus  interdicere,  seu  ab  ipso  exercitio  ad  tempus  et 
4 donee  et  quousque  studio  medicante  ad  melius  professerint  suspen- 
4 dere.’  The  Bull  contains  no  particular  mention  of  surgery,  but 
applies  to  4 omnes  et  singulos  ac  quoscunque  artem  medicines  exer- 
4 centes  etiam,  medicos  publice  et  in  publicis  gymnasiis  vel  universi 
4 tatibus  quibuscunque  doctoratos  et  promotos.’  The  passage 
quoted  from  the  institutions  of  the  Emperor  Frederick,  is  one  of 
the  numerous  passages  to  which  the  pursuers,  have  themselves  ap- 
pealed, in  proof  of  the  fact  that  the  Universities  were  in  the  habit 
of  granting  testimonials  in  surgery,  which  it  establishes  beyond  a 
doubt.  The  defenders  have  not  explained  how  it  can  be  brought 
to  bear  out  this  part  of  their  argument,  and  the  pursuers  cannot 
answer  what  they  must  confess  their  inability  to  understand. 
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On  these  grounds,  it  seems  impossible  for  the  defenders  to  con- 
tend, that  the  practice  of  granting  testimonials  in  surgery  is  in  it- 
self unacademical,  or  unsanctioned  by  the  usage  of  the  Italian 
Universities,  on  the  model  of  which  the  University  of  Glasgow  was 
formed. 

Driven  from  this  position,  the  next  which  the  defenders  maintain 
is,  that,  even  supposing  the  University  of  Glasgow  to  have  been 
vested  with  a similar  privilege,  it  could  only  exercise  that  privilege 
according  to  the  forms  in  use  in  the  Universities  of  Italy,  in  which 
the  defenders  assume,  that  a degree  could  only  be  granted  by  the 
whole  assembled  graduates,  and  in  those  faculties  exclusively  which 
existed  in  the  University.  From  these  premises  they  infer,  that  as 
there  is  no  assembly  of  graduates,  and  no  separate  faculty  of  sur- 
gery, in  the  University  of  Glasgow,  that  University  cannot  compe- 
tently exercise  these  powers. 

To  this  the  pursuers  would  answer,  First , That  no  very  distinct 
authority  has  been  adduced  as  to  the  form  of  granting  degrees  in 
Italian  Universities,  and,  in  particular,  as  to  the  presence  of  the 
whole  graduates  being  required.  Secondly , It  betrays  ignorance  of 
the  constitution  of  Universities,  to  talk  of  the  non-existence  of  a 
Faculty  of  Surgery.  No  such  faculty  did  or  could  exist  in  any 
University.  The  faculty  to  which  it  belongs  is  the  Faculty  of 
Medicine,  of  which  Surgery  is  a part.  Thirdly,  The  constitution 
of  the  University  of  Glasgow  neither  expressed  nor  implied  any 
absolute  rule  as  to  the  form  in  which  it  should  exercise  the  privi- 
leges conferred  upon  it.  On  the  contrary,  it  included  a power  of 
making  laws  for  its  internal  regulation,  which  power  is,  in  truth,  inhe- 
rent in  every  such  institution.  Fourthly,  That  the  power  of  grant- 
ing degrees  has  been  legally  and  validly  exercised,  in  a form  and 
manner  different  from  that  alleged  to  have  existed  in  the  Italian 
Universities,  is  demonstrated  by  the  recognition  of  the  degree  of 
Doctor  in  Medicine,  although  conferred  precisely  according  to  the 
form  in  which  the  testimonials  at  present  in  dispute  were  conferred. 

The  defenders’  next  point  is,  that,  even  assuming  the  University 
of  Glasgow  to  have  had  the  power  of  granting  degrees  in  the  man- 
ner that  has  been  alluded  to,  that,  by  failing  to  exercise  that  power 
between  the  date  of  their  original  charter  and  the  end  of  the  16th 
century,  it  became  competent  for  King  James  to  take  it  away,  and 
vest  an  equivalent  power  in  the  defenders’  incorporation. 

To  this  the  following,  among  other  answers,  naturally  suggest 
themselves.  First,  It  is  unnecessary  to  consider  whether  King 
James  could,  or  could  not,  competently  have  taken  away  the  privi- 
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leges  of  the  University,  because  there  is  no  evidence  that  he  had 
any  intention  so  to  do.  The  letter  of  1599  was  expressly  intended 
to  protect  the  public  against  ignorant  and  unlearned  persons,  and, 
in  direct  terms,  excepted  from  the  interference  of  the  visitors,  all 
who  had  testimonials  from  famous  Universities,  in  which  medicine 
was  taught.  Secondly , The  defenders  cannot  consistently  maintain 
that,  in  granting  the  letter  of  1599,  James  had  any  intention  to  set 
up  a separate  school  of  surgery,  on  the  ground  that  the  University 
had  failed  to  exercise  the  privilege  by  instituting  one  ; because, 
although,  in  order  to  support  this  branch  of  their  argument,  the  de- 
fenders have  found  it  necessary  to  say  that  King  James  instituted 
their  faculty,  6 finding  otherwise  no  means  of  education  in  surgery,’ 
they  cannot  seriously  contend  that  they  were  constituted  a school 
of  medicine,  as  they  do  not  pretend  that  they  teach,  or  ever  did 
teach,  any  one  of  its  branches.  Thirdly , This  argument,  like  many 
others  urged  by  the  defenders,  proves  too  much.  Previous  to  1599, 
a school  of  medicine  had  not  been  established  in  the  University,  any 
more  than  a school  of  surgery  \ but  the  letter  granted  in  that  year 
has  not  been  held  sufficient  to  prevent  the  University  from  institut- 
ing a medical  school,  and  from  exercising  the  rights  of  a university 
in  granting  degrees  in  the  medical  faculty,  as  is  demonstrated  by 
the  recognition  of  the  University’s  power  to  grant  the  degree  of 
Doctor  in  Medicine. 

The  next  argument  advanced  by  the  defenders,  is  framed  on  the 
assumption,  which  they  feel  themselves  constrained  to  make,  of  the 
University  having  the  power  and  privilege  of  granting  every  de- 
gree or  testimonial  that  can  be  shewn  to  be  academical,  notwith- 
standing the  institution  of  the  defenders’  incorporation.  Their  ar- 
gument is,  that,  assuming  them  to  have  this  power,  to  the  extent  of 
conferring  academical  honours,  it  by  no  means  follows  that  they 
have  it  to  the  effect  of  entitling  their  graduates  to  interfere  with 
the  corporate  rights  of  the  defenders,  by  practising  surgery  for  fee 
or  reward. 

In  support  of  this  proposition,  a great  deal  of  learned  discussion 
has  been  gone  into,  on  the  origin  of  academical  degrees,  which  are 
said  originally  to  have  been  mere  testimonials  entitling  the  graduates 
to  teach  in  the  various  faculties  which  they  professed. 

In  answering  this  part  of  the  defenders’  argument,  the  pursuers 
do  not  mean  to  question  the  correctness  of  the  origin  which  the  de- 
fenders attribute  to  such  degrees.  But  they  may  be  allowed  to  re- 
mark, that,  in  a question  of  practical  law,  arising  in  an  advanced 
state  of  society,  however  legitimate  it  may  be  to  have  recourse  to 
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such  antiquarian  researches  for  illustration,  it  is  in  general  quite  idle 
to  found  much  on  them  in  the  way  of  a direct  argument.  Accord- 
ingly, whatever  may  have  been  the  origin  of  academical  degrees, 
it  cannot  be  disputed,  that  the  practice  of  Europe  has  been  to  re- 
gard them  as  testimonials  sufficient  to  entitle  the  persons  holding 
them  to  practise  the  various  branches  of  the  medical  art,  without 
the  necessity  of  undergoing  further  examination.  It  may  be  true 
that,  in  some  places,  corporations  have  been  constituted  with  a power 
of  monopoly  sufficiently  broad  to  exclude  even  university  graduates. 
The  existence  of  such  corporations,  however,  does  not  in  the  least 
affect  the  general  rule.  For  the  defenders  to  say,  that  they  possess 
such  a monopoly,  is  a palpable  petitio  principii , involving  the  very 
point  in  dispute.  If  a rule  so  notorious  could  require  any  illustra- 
tion, it  is  afforded  by  your  Lordships’  decision  in  the  case  of  Steele, 
where  it  w7as  expressly  found,  not  only  that  the  University  had  the 
power  of  granting  degrees  in  medicine,  but  that  those  degrees  con- 
ferred the  power  of  practising  medicine,  without  any  further  exa- 
mination, and  in  particular,  to  the  exclusion  of  all  interference  on 
the  part  of  the  defenders. 

In  order  to  meet  this  very  obvious  answer,  the  defenders  have 
endeavoured  to  distinguish  between  physicians  and  surgeons,  and 
between  the  right  to  receive  honoraries , and  to  sue  for  fees. 

To  this  the  pursuers  answer,  Firsts  That,  even  assuming  the  dis- 
tinction pointed  at  to  exist  to  the  full  extent  stated  by  the  defenders, 
there  is  no  authority  for  saying  that  it  is  either  founded  in,  or  that 
it  constitutes  any  legal  distinction,  either  as  to  the  origin  or  the  ex- 
tent of  the  right  of  either  of  these  classes  of  practitioners  to  exer- 
cise their  professional  functions.  It  is  in  truth  a mere  accident  of 
their  condition,  depending  on  the  usages  of  society,  which  is  to  pay 
the  physician  at  the  time  his  services  are  rendered,  they  being  com- 
paratively seldom  required,  while  the  visits  of  the  surgeon  and  apo- 
thecary being  more  frequent,  are  allowed  to  run  into  arrear.  This 
practice  has  given  rise  to  a legal  presumption , that  the  fees  of  a phy- 
sician are  paid  at  the  time  ; and  it  is  upon  this  ground,  and  not  up- 
on any  fancied  distinction  of  his  right  to  practise  his  art,  that,  in  the 
general  case,  he  is  held  to  have  no  action  for  his  fees.  Accordingly, 
it  has  been  found  in  a variety  of  instances,  where  that  presumption 
was  excluded  by  the  circumstances  of  the  case,  that  the  right  of 
the  physician  to  demand  fees  stood  precisely  on  the  same  ground 
with  that  of  the  surgeon.  Thus,  in  the  case  of  Malcolm  v.  Balfour , 
3lst  July  1744,  ‘ payment  of  physicians’  honoraries  was  presumed , 

‘ unless  from  circumstances  it  appeared  probable  they  were  not  paid , 

* which 
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4 which  last  was  the  case  of  deathbed  sickness.’  The  following  is 
the  abstract  in  the  Dictionary  of  the  decision  in  the  case  of  Park  v. 
Representatives  of  Pang  lands,  7 th  February  1755  : 4 Physicians’  fees 
4 are  presumed  paid,  except  during  the  last  sixty  days  of  the  death- 
4 bed  sickness .’  The  same  principle  is  further  illustrated  by  the 
case  of  Hamilton  v.  Gibson , \5th  June  1781,  which  is  thus  entitled, 

‘ Presumptioii  that  physicians’  fees  are  paid,  may  be  elided  by  con- 
4 tr ary  presumption.'  As  also  in  the  case  of  Hint  v.  Alexander's 
Trustees , 17 th  June  1795,  of  which  the  following  is  the  abstract  in 
the  Dictionary  : 4 Presumption  that  the  fees  of  physicians  are  in-D^ct  H*422- 
4 stantly  paid,  does  not  hold  where  it  is  not  the  practice  of  the  place 
4 to  pay  them  immediately,  and  where  the  physician  supplies  the 
4 patient  with  medicines,  an  account  for  which  is  due  at  his  death.’ 

Secondly , These  authorities  demonstrate,  not  only  that  the  principle 
of  the  rule  in  regard  to  suing  for  fees  is  quite  different  from  that 
which  the  defenders  would  represent  it  to  be ; but  they  also  prove 
that  the  rule  is  by  no  means  absolute,  as  physicians,  in  many  cases, 
are  entitled  to  sue  for  fees.  Thirdly , Even  on  the  defenders’  own 
shewing,  their  argument  could  go  no  further  than  to  preclude  per- 
sons practising  surgery  under  the  title  of  academical  degrees  from 
demanding  fees,  a question  which  is  not  embraced  under  the  pre- 
sent record,  and  which  it  will  be  time  enough  to  discuss  when  it 
arises. 

On  these  grounds,  it  is  submitted  to  be  quite  out  of  the  question 
for  the  defenders  to  found  any  legal  distinction  on  the  existence  of 
a power  to  sue  for  fees.  But  as  that  is  the  only  distinction  which 
they  have  attempted  to  draw  between  the  practitioners  of  medicine 
and  of  surgery,  if  driven  from  it,  they  must,  of  necessity,  concede 
the  position,  that  if  a university  has  the  power  of  granting  testimo- 
nials in  surgery,  these  testimonials  must  entitle  the  possessors  of 
them  to  practise  surgery,  as  freely  and  fully  as  testimonials  in  me- 
dicine entitle  their  possessors  to  practise  medicine,  which  is  all  for 
which  the  pursuers  contend. 

The  defenders  have  founded  on  certain  passages  in  the  regula- 
tions for  the  modern  University  of  Bologna,  to  shew,  that,  in  addi- 
tion to  a medical  degree,  a certain  course  of  Clinical  study  is  re- 
quired, before  a graduate  is  entitled  to  practise. 

To  say  nothing  of  the  inconsistency  of  the  defenders  attempting 
to  found  an  argument  on  what  they  deny  to  have  any  authority, 
the  pursuers  would  remark,  that  these  regulations  have  been  re- 
cently promulgated,  forming  neither  more  nor  less  than  a part  of 
the  modern  code  of  medical  police  for  certain  of  the  Italian  States, 
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and  as  such  throw  no  light  whatever  on  the  practice  of  the  ancient 
Universities.  In  the  next  place,  they  apply  equally  to  medicine  as 
to  surgery,  and  in  truth  amount  to  nothing  more  than  this, — that  as 
these  modern  universities  had  been  in  the  habit  of  granting  degrees 
in  medicine,  without  examining  graduates  in  those  branches  of  the 
science  which  are  necessary  to  give  practical  skill,  it  was  necessary 
for  the  public  safety  to  enact  an  additional  security,  by  requiring  evi- 
dence of  a knowledge  in  those  practical  branches,  before  graduates 
should  be  entitled  to  practise. 

The  want  of  a proper  code  of  medical  police,  has  often  been  con- 
sidered a desideratum  in  British  legislation.  It  may  or  it  may  not 
be  prudent  for  the  legislature  to  introduce  some  such  general  regu- 
lations, but  in  the  mean  time,  whatever  may  be  the  effect  of  the 
charters  of  particular  colleges  of  medicine  within  certain  localities, 
no  such  general  regulation  has  been  introduced,  which  would  have 
effectually  prevented  your  Lordships  from  pronouncing  the  judg- 
ment which  you  did  in  the  case  of  Steele,  finding  that  doctors  in 
medicine  were  entitled  to  practise,  in  virtue  of  their  University  tes- 
timonials, without  the  necessity  of  undergoing  any  other  examina- 
tion whatever. 

It  may  be  remarked,  however,  that  the  necessity  of  any  such  re- 
gulation as  that  of  His  Highness  the  Pope,  in  regard  to  the  modern 
Italian  states,  is  practically  superseded  as  to  the  graduates  of  the 
University  of  Glasgow,  in  consequence  of  its  refusing  degrees  in 
surgery  to  any  who  have  not  followed  the  whole  curriculum  laid 
down,  which  includes  a regular  course  of  clinical  study. 

Driven  from  their  legal  grounds,  the  defenders  next  attempt  to 
take  refuge  in  a popular  one,  which  may  be  termed  their  argument 
ab  inconvenient i.  If  ( say  they)  universities  have  power  to  grant 
testimonials  in  separate  branches  or  departments  of  a faculty,  where 
is  it  to  stop  ? or  what  is  to  prevent  them  from  rendering  nugatory 
the  privileges  of  almost  every  corporation  in  the  kingdom  ? They 
illustrate  this  proposition,  by  asking,  why  a master  of  conveyancing 
should  not  be  permitted  to  practise  as  a writer  to  the  Signet,  or  as  a 
doctor  of  laws  to  plead  at  the  bar.  And  they  put  a still  more  inge- 
nious supposition  of  testimonials  being  granted  in  Chemistry  or  in 
Botany,  so  as  to  entitle  the  graduates  to  infringe  on  the  privileges 
of  the  incorporations  of  dyers  and  gardeners. 

To  this  there  are  several  very  obvious  answers.  In  the  first 
place,  the  pursuers  have  never  argued  that  corporations  may  not 
be  so  constituted  as  to  have  a right  to  exclude  university  graduates 
of  every  class.  All  they  have  argued  is,  that  the  charter  of  the  de- 
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fenders'  incorporation  gives  them  no  such  right.  Secondly , They 
have  never  argued  that  Universities  are  entitled  to  multiply  degrees 
indefinitely.  On  the  contrary,  they  have  expressly  rested  their 
powers  on  the  principles  of  their  constitution,  and  on  academic 
usage.  Thirdly , Universities  being  instituted  for  the  purpose  of 

educating  men  for  the  learned  professions,  suggests  an  obvious  line 
of  demarcation  between  testimonials  of  fitness  in  these  professions, 
and  a fitness  in  mere  trades,  a distinction  according  with  common 
sense,  and  confirmed  by  the  universal  usage  of  Europe. 

There  is  nothing,  therefore,  very  staggering  in  this  argument  ab 
inconvenienti.  The  pursuers  are  not  afraid  that  it  will  have  much 
weight  with  your  Lordships,  in  preventing  you  from  giving  their 
just  effect  to  those  legal  principles,  to  the  force  of  which  the  de- 
fenders pay  an  involuntary  tribute,  in  having  recourse  to  such  an 
argument. 

The  defenders’  last  resort  has  been  to  revive  the  plea  of  prescrip- 
tion, which  did  not  seem  to  be  very  seriously  insisted  in  at  the  de- 
bate, and  which,  even  on  the  defenders’  own  statement  of  it,  pro- 
ceeds on  the  assumption  of  certain  of  the  most  important  points  in 
dispute.  Their  argument  is,  that  even  supposing  the  University  to 
have  had  the  power  of  granting  degrees  in  surgery  to  the  full  effect 
claimed,  they  have  lost  that  power  non  utendo. 

In  answering  this,  it  is  quite  unnecessary  to  trouble  your  Lord- 
ships  with  a repetition  of  the  remarks  that  have  already  been  made, 
iu  regard  to  the  inherent  powers  of  Universities  to  accommodate  the 
granting  of  academical  degrees  to  the  progress  of  science,  and  to  the 
branches  of  knowledge  taught  in  their  schools.  If  there  be  any 
thing  in  these  remarks,  it  necessarily  follows,  that,  in  exercising  the 
power  of  granting  degrees  of  any  kind,  an  University  keeps  alive  that 
power  with  all  its  qualities , — a position  which  it  would  be  easy  to  il- 
lustrate by  analogies  that  must  at  once  suggest  themselves  to  your 
Lordships’  minds. 

But  independently  of  this  consideration,  it  is  an  undoubted  prin- 
ciple of  law,  that  res  merce  facultatis  do  not  prescribe.  The  defend- 
ers have  been  obliged  to  admit  this  principle,  but  they  endeavour 
to  evade  its  operation,  by  pleading  that  it  is  • limited  to  cases  in 
which  there  has  been  no  acquisition  of  a counter  right  by  the  posi- 
tive prescription.  The  pursuers  have  no  wish  to  contest  the  limita- 
tion. It  is  evident,  however,  that  before  the  defenders  can  avail 
themselves  of  it,  they  must  be  prepared  to  shew,  that,  by  a prescrip- 
tive usage  of  forty  years,  they  have  acquired  a right  to  prevent  per- 
sons holding  testimonials  in  surgery  from  the  University,  from  prac 
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rising  within  their  limits.  But  this  they  cannot  pretend  to  do,  in 
the  face  of  their  own  statement,  that  no  such  testimonials  have  been 
granted  until  a comparatively  late  period. 

They  attempt  to  get  over  this  difficulty  by  a sophism,  in  which  they 
dexterously  shift  their  ground,  by  putting  the  University  in  the  situa- 
tion of  the  party  who  is  to  acquire  the  right  by  prescription.  They 
say  that  they,  the  defenders,  have  been  in  the  immemorial  usage 
of  preventing  all  persons  from  practising  surgery,  while  the  Univer- 
sity has  not  been  in  the  habit  of  granting  testimonials  to  any. 
But  they  forget  that,  ex  hypothesi  of  their  argument,  it  was  not  ne- 
cessary for  the  University  to  exercise  their  faculty,  in  order  to  keep 
it  from  being  lost  by  the  negative  prescription,  unless  the  defenders 
can  shew  that,  by  the  positive  prescription,  they  have  acquired  a right 
to  exclude  the  graduates  of  the  University.  But  how  do  they  pro- 
pose to  do  this  ? By  a proof,  not  that  they  have  been  in  the  habit  of 
excluding  graduates , but  persons  who  were  not  graduates  ; that  is  to 
say,  persons  who  did  not  possess  that  quality,  the  effects  of  which 
are  the  only  subject  of  the  present  dispute.  It  is  a novel  mode  of 
acquiring  a right  by  the  positive  prescription,  to  the  effect  of  cutting 
off  what  is  admitted  to  have  been  originally  the  right  of  another,  to 
plead  the  possession  of  something  else  than  the  subject  claimed. 

The  defenders  endeavour  to  represent  their  exclusion  of  practi- 
tioners as  absolute,  including  all  persons  whatever,  and  therefore  in- 
cluding graduates.  This,  however,  involves  an  obvious  fallacy. 
The  question  is,  Have  they  a right  to  exclude  graduates  ? Ex  hy- 
pothesi of  the  argument,  they  have  no  such  inherent  right  by  the 
mere  force  of  their  charter.  They  must  therefore  shew,  that  they 
have  acquired  it  by  prescription.  To  say  that  they  have  a right  to 
exclude  «//,  is  just  to  beg  the  question.  To  say  that  they  have  such 
a right,  because  they  have  excluded  all  who  had  no  surgical  de- 
grees, is  equivalent  to  saying  nothing,  when  the  only  question  is, 
whether  they  have  acquired  a right  to  exclude  persons  having  such 
degrees. 

The  cases  put  by  the  defenders  in  illustration  of  their  argument, 
may  be  used  as  illustrations  against  them.  Take  the  case  put  by 
them  of  a corporation  of  clothiers  or  tailors.  They  say  if  such  a cor- 
poration had  been  instituted  with  a monopoly  of  making  clothes  for 
the  inhabitants  of  a particular  district,  and  had  acted  upon  their 
charter,  they  would  have  excluded  a corporation  previously  consti- 
tuted, but  whose  rights  had  not  been  clothed  with  possession.  This 
is  very  true,  but  the  analogy  is  a false  one,  the  cases  not  being  pa- 
rallel. The  University  never  claimed  any  monopoly  of  preventing 
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persons  from  practising  within  the  district;  all  that  they  claim  is,  a 
right  for  their  graduates  to  practise,  without  interference.  To  ren- 
der the  case  analogous,  another  element  must  be  added.  Put  the 
case,  that  the  charter  of  the  University  had  given  the  pursuers  a 
right  to  make  the  University  gowns  and  caps,  and  there  was  af- 
terwards erected  a corporation  of  tailors,  with  a monopoly  of  mak- 
ing clothes  within  the  district.  Suppose  that  for  forty  years  the 
students  had  not  been  required  to  wear  the  gown  and  cap,  but  that 
afterwards  the  custom  was  revived,  could  it  be  said  that  they  had 
lost  the  power  of  making  the  gowns  and  caps,  on  the  ground  that 
the  tailors  had  acquired  an  exclusive  right  in  consequence  of  having 
for  above  forty  years  made  all  other  sorts  of  clothes  within  the  dis- 
tricts, although  confessedly  they  never  had  made  a University  gown 
and  cap  at  all  ? 

A similar  answer  may  be  made  to  the  illustrations  derived  from 
supposing  a salmon-fishing  to  have  been  attached  to  the  University, 
and  not  to  have  been  exercised  for  forty  years.  It  is  very  true,  that 
if  the  defenders  had  during  that  period  exercised  the  exclusive  right 
of  catching  salmon  in  the  river,  they  might  have  prescribed  aright 
to  the  fishing,  to  the  exclusion  of  the  pursuers.  But  towards  their 
doing  so,  it  would  have  been  absolutely  necessary  for  them  to  prove  ^ e^c  ^ ° ’ 
that  they  had  exercised  the  right  of  fishing  salmon,  and  not  merely  lfoi. 
the  right  of  fishing  trouts,  or  of  making  some  other  use  of  theMor.  p.  10929. 
stream. 

If  the  question  had  been,  whether  the  pursuers  or  defenders  had 
the  best  title  to  exercise  a control  over  medical  practitioners  with- 
in the  district,  the  defenders’  argument  would  have  been  intelligi- 
ble, because,  as  that  power  had  not  been  exercised  by  the  one,  and 
had  been  exercised  by  the  other,  possession  might  be  held  to  regu- 
late the  right.  But  that  is  not  the  issue.  The  pursuers  claim  no 
right  to  interfere  with  the  defenders’  visitorial  powers ; all  that  they 
claim  is,  that  they  should  be  permitted  to  exercise  a right,  which, 
ex  hypothesi  of  the  defenders’  argument,  at  one  time  belonged  to 
them,  and  of  which  nothing  has  been  done  by  the  defenders  to  de- 
prive them.  When  the  defenders  argue  that  the  pursuers  have  lost 
their  privilege,  they  admit  that  it  can  only  be  on  the  ground  that 
they  have  themselves  acquired  it.  But  what  have  the  defenders 
acquired  ? — a right  to  grant  degrees  ? That  is  not  pretended.  A 
right  to  exclude  graduates  ? They  have  never  exercised  such  a 
right.  What  they  say  they  have  acquired,  is  a right  to  prevent  all 
from  practising  within  the  district  "who  have  not  obtained  their  li- 
censes ; but  no  such  right  was  ever  claimed  or  possessed  by  the  pur- 
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suers,  and  therefore  never  could  have  been  lost  by  them,  or  taken 
out  of  them  by  a positive  prescription  in  favour  of  the  defenders. 

On  their  own  showing,  therefore,  of  the  principles  which  regulate 
the  law  of  prescription,  that  law  cannot  avail  the  defenders.  To 
say  that  they  have  acquired  a right  to  exclude  all  persons  whatever, 
is  a palpable  petitio  principii.  When  the  defenders  maintain  that, 
by  the  terms  of  their  charter,  they  have  a power  to  exclude  all  per- 
sons whatever,  including  University  graduates,  they  advance  a con- 
sistent and  intelligible  plea,  although  an  unsound  one.  But  when 
they  admit  that  their  right  to  exclude  such  graduates  depends  not 
on  the  terms  of  their  charter,  but  on  their  having  possessed  such  a 
right  for  forty  years,  to  the  exclusion  of  the  pursuers,  it  is  evident, 
when  the  species  facti  is  attended  to  and  analyzed,  that  they  virtual- 
ly admit  themselves  out  of  court. 

It  only  remains  to  advert  to  the  two  English  cases  which  have 
been  quoted  by  the  defenders,  in  which  it  was  found  that  graduates 
of  the  University  of  Oxford  were  excluded  by  the  charter  of  the  Col- 
lege of  Physicians  in  London  from  practising  in  that  metropolis,  or 
within  seven  miles  of  it.  It  is  quite  obvious  that  these  cases  have 
no  bearing  upon  the  present.  They  were  decided  expressly  on  the 
terms  of  the  charter  of  the  London  College,  which  stands  on  public 
statute,  defining  its  powers  and  privileges,  and  which,  therefore, 
having  the  force  of  a public  law,  can  be  pleaded  against  all  parties 
who  cannot  show  a right  of  exemption.  4 The  Court  were  clear  of 
‘ opinion,  that  a license  from  the  College  was  necessary,  and  that  bp 
4 reason  of  the  charter  of  incorporation  confirmed  by  1 Ath  and  1 5th 
4 Henry  VIII. , penned  in  very  strong  and  negative  words.’  Such 
is  the  express  ratio  assigned  in  the  case  of  the  College  of  Physicians 
against  West.  In  like  manner,  in  the  other  case  of  the  College  of 
Physicians  against  Levit,  a similar  ratio  is  assigned.  4 But  it  was 
* ruled  by  Holt,  upon  consideration  of  the  statutes  concerning  this 
4 matter , that  he  could  not  practise  within  London  or  seven  miles 
4 round  without  license  of  the  College  of  Physicians.’  It  is  plain, 
that  these  cases  depended  upon  the  peculiar  terms  of  the  charter 
of  the  College,  and  therefore  that  they  cannot  be  drawn  into  pre- 
cedents of  a general  nature.  In  one  point  of  view,  they  dis- 
tinctly make  for  the  general  argument  of  the  pursuers,  as  they  im- 
ply a right,  on  the  part  of  the  University  graduates,  to  practise  at  a 
greater  distance  from  London  than  seven  miles,  shewing  that  their 
exclusion  did  not  depend  upon  any  general  defect  in  thfir  qualifica- 
tions, but  on  the  peculiar  privileges  of  a local  incorporation.  Nay, 
considering  the  circumstance  that  the  University  of  Oxford  is  not 
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a school  of  medicine,  it  might  perhaps  be  open  to  question,  whether 
its  graduates  could  claim  a right  to  practise  within  the  defenders’ 
district.  Even  had  the  defenders  been  enabled  to  shew  decisions 
importing  their  right  to  exclude  such  graduates,  the  pursuers  would 
have  demurred  to  the  doctrine  of  their  affording  any  authority 
against  their  claim  of  exemption,  because,  although  it  may  be  said 
of  the  graduates  of  Oxford  that  they  do  not  hold  testimonials  from 
a famous  University  4 where  medicine  is  taught,’  this  cannot  be 
predicated  of  the  graduates  of  the  University  of  Glasgow,  who  there- 
fore have  a much  stronger  case  against  the  defenders  under  the 
terms  of  the  defenders’  own  charter. 

If  the  pursuers  have  been  successful  in  replying  to  the  defenders’ 
arguments  upon  the  leading  points  of  the  case,  which  they  trust 
they  have  been,  it  is  unnecessary  for  them  to  trouble  your  Lord- 
ships  with  any  remarks  upon  a secondary  point  which  is  stated  upon 
the  record,  and  adverted  to  in  the  case  for  the  defenders,  viz.  the 
right  of  the  defenders  to  exact  fees  of  an  arbitrary  amount  as  a con- 
dition of  their  granting  licenses. 

Under  different  circumstances,  this  might  have  been  a very  im- 
portant question,  although  the  pursuers  cannot  allow  that  it  could, 
under  any  circumstances,  have  been  a difficult  one.  Indeed  the 
defenders  themselves  admit  that  your  Lordships  have  a power  of  re- 
gulating and  controlling  the  fees  which  they,  as  a corporation,  are 
entitled  to  demand.  The  only  questions,  therefore,  which  could 
possibly  arise  are,  whether  it  is  competent  to  exercise  that  power 
under  the  present  form  of  action,  and  whether,  if  so,  a proper  use 
has  been  made  out  for  its  exercise  ? 

As  to  the  former  of  these  points,  the  defenders  have  contended, 
that  you  have  not  that  power,  upon  the  authority  of  two  cases, 
which  are  just  the  cases  the  pursuers  would  have  selected  to  prove 
the  reverse.  The  principal  point  raised  in  these  cases  was  the 
power  of  Inferior  Courts  to  entertain  such  questions,  and  the  chief 
ground  on  which  it  was  adjudged  that  they  had  not  the  power,  was, 
that  it  belonged  to  the  Supreme  Court,  and  ought  to  be  the  subject 
of  a process  of  declarator.  But  the  parties  to  the  record  are  con- 
fessedly here  in  the  Supreme  Court  in  a process  of  declarator,  and 
it  is  only  necessary  to  look  to  the  conclusions  of  the  summons  to  be 
satisfied  that  the  point  is  sufficiently  raised.  It  concludes  that  4 all 
4 persons  holding  diplomas,  degrees,  licenses,  or  testimonials  from 
4 the  University  of  Glasgow,  empowering  them  to  practise  the  art 
4 of  surgery  and  its  different  branches,  are  entitled  and  authorised, 
4 in  the  most  ample  manner , to  practise  the  same  within  the  foresaid 
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‘ bounds,  over  which  the  said  pretended  Faculty  claim  the  exclusive 
* right  to  grant  licenses  as  aforesaid  ; and  that  they  are  so  entitled 
‘ to  practise,  without  undergoing  any  examination  from  the  said 
6 pretended  Faculty,  or  from  any  other  body  whatever,  and  without 
‘ making  payment  of  any  sums  of  money  in  name  of  freedom-fines , or 
‘ otherwise.’ 

But  if  there  can  be  no  doubt  of  your  Lordships’  power  to  enter- 
tain the  question,  there  can  be  equally  little  doubt  that  your  inter- 
ference is  called  for  in  the  event  of  your  unexpectedly  taking  a fa- 
vourable view  of  the  defenders’  right  to  examine  and  license  the  Uni- 
versity graduates.  On  this  subject  it  is  unnecessary  to  repeat  the 
statement  which  has  already  been  made  in  the  outset  of  the  present 
pleading,  every  word  of  which  the  pursuers  are  prepared  to  prove 
by  competent  evidence.  These  facts,  which  demonstrate  the  arbi- 
trary and  oppressive  manner  in  which  the  fees  exacted  by  the  de- 
fenders have  from  time  to  time  been  raised,  not  for  the  benefit  of 
the  public,  but  for  the  private  aggrandizement  of  the  incorporation, 
in  the  advantages  of  which,  the  licentiates  who  are  thus  forced  to 
contribute,  are  not  allowed,  in  any  degree,  to  participate,  afford  the 
most  convincing  of  all  arguments,  of  the  necessity  of  the  arm  of  the 
law  being  stretched  out,  to  prevent  an  abuse  which,  while  it  is  at- 
tended with  great  oppression  to  the  lieges,  derives  no  countenance 
whatever,  either  from  the  words,  or  from  the  spirit  of  the  alleged 
charter  of  the  defenders. 

In  conclusion,  the  pursuers  submit  the  following  propositions  as 
the  general  result  of  this  tedious  and  somewhat  complicated  dis- 
cussion. 

I.  That  what  the  defenders  call  the  College  of  Glasgow,  is  an 
University,  enjoying  the  powers  and  privileges  of  other  lawful  Uni- 
versities, including  the  privilege  of  conferring  degrees,  and  grant- 
ing testimonials  of  proficiency  in  the  learned  Faculties,  and  in  par- 
ticular in  the  Faculty  of  Medicine. 

II.  That  the  degree  of  Doctor  in  Medicine,  conferred  by  the 
University  of  Glasgow,  not  only  entitles  its  possessor  to  academic 
rank,  but  gives  him  a right  to  practise  medicine  without  his  being 
required  to  undergo  any  further  examination ; and,  in  particular, 
that  it  gives  him  a right  to  do  so  within  the  defenders’  district, 
without  the  necessity  of  obtaining  a license  from  them. 

III.  That  the  practice  of  conferring  the  degree  of  Chirurgice 

Mayister , 


( 41  ) 


Mayister,  and  of  granting  testimonials  in  surgery , is  agreeable  to 
academical  principle  and  usage,  and  within  the  lawful  powers  of 
the  pursuers’  University. 

IV . That  there  is  no  good  reason,  either  in  law,  or  in  sound  po- 
licy or  common  sense,  for  distinguishing  between  the  effects  to  be 
given  to  these  testimonials,  in  their  respective  departments,  or,  in 
other  words,  for  refusing  to  grant  the  possessors  of  testimonials  in 
Surgery  the  privilege  of  practising  Surgery,  as  fully  as  the  privi- 
lege of  practising  Medicine  is  granted  to  the  holders  of  testimonials 
in  Medicine. 

V.  That  it  follows  from  these  propositions,  that  previous  to  the 
year  1599,  when  King  James  granted  the  letter  which  forms  the 
alleged  charter  of  the  defenders’  incorporation,  the  University  of 
Glasgow  had  a power  of  granting  testimonials  in  surgery,  confer- 
ring the  privilege  of  practising  surgery. 

VI.  That  it  is  unnecessary  to  inquire  whether  King  James  did 
or  did  not  possess  the  power  of  derogating  from  the  privileges  of 
the  University,  by  constituting  a separate  school,  with  privileges 
that  might  interfere  with,  or  abridge  the  privileges  of  the  Univer- 
sity, because  both  the  spirit  and  the  terms  of  his  letter  testify,  that 
he  had  not  any  such  intention . That  the  letter  was  not  intended 
to  constitute  the  defenders’  predecessors  a medical  school,  or  in  any 
way  to  abridge  the  rights  of  the  University,  but  merely  to  invest 
the  former  with  certain  powers  to  prohibit  ignorant  and  unlearned 
persons  from  imposing  on  the  public,  exempting  from  their  con- 
trol all  persons  whose  medical  proficiency  was  vouched  by  the  tes- 
timonials of  a famous  University  where  medicine  was  taught. 

VII.  That  the  grammatical  construction  of  that  letter  is  con- 
formable to  this  intention,  and  that  even  had  its  import  been  more 
doubtful,  it  would  have  been  the  duty  of  the  Court  in  interpreting 
it,  to  give  effect  as  far  as  possible  to  the  intention  of  the  granter, 
and  also  to  construe  it  strictly , as  inferring  a monopoly,  which  is 
always  unfavourable,  as  well  as  derogatory  from  previously  consti- 
tuted rights. 

VIII.  That  if  at  the  time  the  letter  of  King  James  was  granted, 
it  did  not  invest  the  defenders’  incorporation  with  any  right  to  ex- 
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elude  persons  having  testimonials  in  Surgery  from  the  University 
of  Glasgow,  from  exercising  surgery  within  their  district,  without  a 
license  from  their  incorporation,  there  have  been  no  termini  habiles 
in  the  intermediate  period,  for  the  University  or  its  graduates  losing 
that  privilege,  or  for  the  defenders’  acquiring  a right  to  exclude 
them  by  the  force  of  the  positive  prescription. 

IX.  That  even  assuming  that  the  defenders  had  a right  to  exclude 
the  University  graduates  from  practising  without  a license  from 
them,  they  could  have  no  right  to  demand  fees  in  return  for  those 
licenses,  or  at  least  fees  to  the  arbitrary  and  exorbitant  amount  of 
those  which  they  claim  a right  to  exact. 

if,  as  the  pursuers  humbly  trust,  these  propositions  have  been 
made  out  to  the  satisfaction  of  your  Lordships,  you  can  have  no 
difficulty  in  decerning  in  terms  of  the  libel  in  the  declarator,  and 
in  the  suspension  repelling  the  reasons  of  suspension,  and  finding 
the  pursuers  and  chargers  entitled  to  expenses. 

In  respect  'whereof,  he, 

JOHN  HOPE. 

ALEX.  E.  MONTEITH. 
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